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Tater-American trade is vital to the economy and soli- 
darity of our hemisphere. War has both emphasized its 
importance and increased its complexity. 

For this reason current information on economic and 
exchange conditions within the Americas is essential to 
all those engaged in inter-American commerce. Our 
numerous correspondents supply us with such information 
from every commercially important city in Central and 
South America. These same correspondents—leading 
banks in their communities —offer through us special 
facilities for the prompt handling of collections. 

These Chase facilities which are always at the dis- 
posal of our domestic correspondent banks provide a 
valuable service for their own customers, 


THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements. 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities ‘as sources of 
information essential to sound credit 
extension, 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 




















Mobilized for Victory 





War has placed new responsibilities on the shoulders of banking. 
Industries and individuals, as never before, require relief from the 
many details involved in the handling of money. There is a contin- 
uous growth in checking accounts and deposits. Transfers of busi- 
ness and populations have doubled and redoubled the work of 
banks in many sections of the country. New Government regulations 
have added new complexities to every department of banking. Yet 
the Nation’s banks, despite full contributions of manpower to the 
armed forces, have mobilized to meet these tasks and are discharg- 
ing their duties with the speed and efficiency necessary to the suc- 
cessful prosecution of the war. 





THE 
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Rating a Bank Management's 
Efficiency 


FTER a long period of re- 
search and consultation with 
experts in bank management 
Marshall Corns and Company, 
Inc., Chicago management engi- 
neers, have issued a copyrighted 
chart to check the management 
ratings of banks which are classi- 
fied in three groups—The Su- 
perior Bank, the Intermediate 
Bank and the Retrogressive Bank. 
Methods of these three different 
types of banks under various 
headings are described and listed. 
The text of the chart, re-ar- 
ranged for convenience in maga- 
zine publication follows: 


STOCKHOLDERS 


The Superior Bank 

1. Stock well distributed and 
held by representative business 
men of the community. 

2. No small stockholders (no 
stockholder, bank employees ex- 
cepted, owning less than 5 shares 
of stock). 

83. No trust or estate controls 
the bank through stock ownership. 

4, Officers and employees repre- 
sented as stockholders. 


5. Directors own more than 
qualifying shares. 


The Intermediate Bank 

1. Stock held by small number 
of shareholders. 

2. Control of the bank is 
through stock ownership of direct- 
ors. 

8. Officers and employees not 
well represented as stockholders. 


The Retrogressive Bank 

Control of the bank vested in 
President or several directors or 
estate through stock ownership. 

2. Majority of directors own 
only qualifying shares. 

3. Impossible for officers and 
employees to acquire stock. 

4. Directors have first call when 
any stock is offered for sale. 


Directors 
The Superior Bank 


1. Representative business men 
of the community who can and 
do contribute time and knowledge 
to the affairs of the bank. 

2. Board consists of sufficient 
number of young men to keep the 
board and bank alert. 


1039 
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3. Has among its members sev- 
eral officers of the bank who do 
not domiriate the board however. 

4. Have the auditor directly 
responsible to the board. 

5. All directors actively serve 
on some committee in rotation. 

6. Take a vital interest in the 
affairs of the bank as a whole. 


The Intermediate Bank 

1. Chosen because of their stock 
interest, customer relationship or 
as representatives of estates. Con- 
tribute little to the welfare of the 
bank. 

2. All approximately the same 
age. Progressive attitude declines 
in later years. 

3. Serve because they consider 
a bank directorship a personal 
honor. 

4. Delegate their authority to 
committees. 

5. Pay little attention to man- 
agement supervision of the bank. 


The Retrogressive Bank 

1. Picked by the President or 
estates to either watch out for the 
interest of the estates or to per- 
sonally support the President. 

2. Do not take their responsi- 
bilities seriously. Their judgment 
is influenced by the opinion of the 
President or representatives of the 
estates, or not actively interested 
groups. 

3. Consider directors’ examina- 
tions or audits as a meaningless 
jesture. 

4. Like the honor of being a 
director but unwilling to devote 
their time or their talents to the 
progress and welfare of the bank, 
active President excepted. 


MANAGEMENT 


The Superior Bank 

1. Officers and key employees 
chosen because of ability. Quali- 
fied by training to carry out 
policies as decided by the direct- 
ors. 

2. Ability and qualifications of 
officers and key employees given 
full consideration in making pro- 
motions. 

3. Principal officers are fre- 
quently invited to meet with the 
Board of Directors. 

4. Directors work with the of- 
ficers in obtaining new business. 


The Intermediate Bank 

1. Officers in many cases chosen 
or promoted because of seniority 
or through the influence of stock- 
holders and directors. 

2. No officer outside of the 
President is a member of the 
Board of Directors. 


The Retrogressive Bank 

1. Officers do not meet with the 
directors. 

2. Officers and employees 
consider themselves and are con- 
sidered as hired hands. 

3. Vacancies in official staff 
filled from outside the organization. 


Po.icies 


The Superior Bank 

1. Policies and methods of 
operations formulated by officers 
based on complete knowledge of 
community needs, requirements 
and the qualification and ability 
of officers and key employees and 
submitted to directors for criti- 
cism and decision. 
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2. Definite policies established 
as to type of business desired and 
methods of handling present busi- 
ness, investments and loans. 

3. Staff thoroughly acquainted 
with policies. 

4. Bank has pension system, 
grants vacations with pay and 
covers personnel with group in- 
surance. 

5. Directors and officers ac- 
tively co-operate in civic affairs. 

6. Bank co-operates with other 
banks in town and supports ac- 
tivities of banking association 
groups. 


The Intermediate Bank 

1. Policy making function of 
the Board of Directors weak. 

2. No policies established as to 
investment program, new business, 
loans or public relations. 

3. Officers not consulted or 
acquainted with policies. 

4. No pension system, but 
group insurance. 

5. Directors and officers do not 
actively support civic affairs. 

6. Bank does not co-operate 
with other banks in town. 

7. Support but do not take an 
active interest in banking a'ssocia- 
tion groups. 


The Retrogressive Bank 

1. Policies determined by the 
President or Chief Executive Of- 
ficer without consultation with 
others. 

2. Officers not acquainted with 
the policies or practices of the 
bank as to loans, new business, 
investments. 

3. No pension system, no vaca- 
tion policy, no group insurance. 


4. Does not co-operate with any 
bank or group. 


ORGANIZATION 


The Superior Bank 

1. Organization charted. Duties 
and responsibilities well defined. 

2. Departmental co-ordination 
and co-operation excellent. 

3. Junior executives and key 
employees well chosen and trained 
to take over key positions. 

4. Effective employee training 
and educational programs spon- 
sored. 

5. Manual of operations pre- 
pared and in use by employees. 


The Intermediate Bank 


1. No organization plan, but 
duties and responsibilities some- 
what defined. 

2. Co-operation between de- 
partments poor. 

3. Training or development 
plans for personnel left to the in- 
dividual. 

4. No operating manuals avail- 
able for employees. 


The Retrogressive Bank 


1. No organization plan. All 
questions referred to the Presi- 
dent or the Managing Officer for 
decision. A one mah organization. 

2. No departmental co-opera- 
tion. Each department or division 
operates as a separate unit. Con- 
siderable friction always present. 


New Business 


The Superior Bank 


1. Costs of services accurately 
known and regulated by the oper- 
ation of a scientific cost system. 
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2. New business program based 
on research and analysis. 

3, All staff members have a 
thorough knowledge of the bank, 
its officers, directors and its ser- 
vices and are encouraged to 
promote new business or increased 
use of present facilities. 

4. Only bank personnel having 
a thorough knowledge of the bank, 
its services and its policies are em- 
ployed for active outside solicita- 
tion. 

5. New business programs em- 
phasize the developing of new 
business from present customers 
and increased use of present facili- 
ties of the bank. 

6. Selective selling as to type 
of customers, service and terri- 
tory. Low unit acquisition cost. 

7. Advertising program co-or- 
dinated with new business pro- 
gram. 

8. Bank 
chandised. 


services fully mer- 


The Intermediate Bank 

1. Cost of services estimated. 

2. Knowledge of market de- 
pendent on no scientific study of 
services in demand. 

3. Knowledge of the bank and 
services dependent wholly on the 
initiative of the individual. 

4. Personnel not trained to so- 
licit business. 

5. Emphasis on new business 
resulting in higher unit cost in- 
stead of developing additonal 
business from present customers. 

6. New business program based 
on volume and not on soliciting 
business with higher profit margin. 

7. Institutional advertising. 


The Retrogressive Bank 


1. No cost system. 

2. Knowledge of markets and 
bank services limited. 

3. New business activities dele- 
gated to officers. 

4. New business solicited on the 
basis of volume resulting in high 
unit acquisition cost. 

5. Advertising not spotted or 


selected to produce definite results. 


6. Does not realize that new 
business is a merchandising prob- 
lem. 


INVESTMENTS 


The Superior Bank 


1. Investment program based 
on accurate analysis of deposit 
trends and seasonal requirements. 

2. Investments selected, based 
on the makeup of deposits with- 
out primary concern as to return. 

3. Maturity of bonds spaced so 
that a definite per cent of securi- 
ties mature each year. 

4. Proper consideration in the 
investment program for tempo- 
rary money. 

5. Investments restricted as to 
number of issues, depending on 
size of bank, to allow more com- 
plete analysis and following. 


The Intermediate Bank 


1. Investment program based 
on guess work or the knowledge 
of one officer. No definite program. 

2. Selection of investments de- 
pending on ratings and yield. 

3. No definite program about 
spacing maturities. 

4. Proper consideration not 
given investment program for 
temporary money. 
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The Retrogressive Bank 


1. No investment program. 

2. Type and kind of investment 
dependent on rates, advice of in- 
vestment house or persuasiveness 
of investment solicitors. 

3. No thought given to proper 
spacing of maturities. 

4. Increases in deposits, be- 
cause of the absence of deposit 
analysis, remain uninvested. 

5. Investment portfolio clut- 
tered up with small investments in 
too many issues. 


OPERATIONS 


The Superior Bank 


1. Use of modern and up-to- 
date machinery and equipment. 
Budgetary provisions for periodi- 
cal replacements. 

2. Supervision of departments 
and divisions good. 

3. Work well planned and 
scheduled and special machinery, 
utilized to fullest extent of capac- 
ity, employed to obtain increased 
efficiency. 

4. Duplication of work and 
detail held to a minimum. 

‘5. Forms and systems periodi- 
cally revised and modernized. 

6. Operating divisions located 
to give maximum of efficiency. 

7. Work space is properly ven- 
tilated and lighted, and proce- 
dures set up to effect the minimum 
of fatigue. 

8. Sufficient rest 
veniently located. 

9. Lunch rooms and first aid 
station with nurse in attendance 
available for employees. 


rooms con- 
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The Intermediate Bank 


1. Equipment fairly modern. 
Only replaced when beyond repair 
and then only as a unit. 

2. Supervision of departments 
and divisions fair. 

3. Work well planned, but full 
advantage not taken of peak and 
valley volume. Specialized machin- 
ery not used to fullest capacity. 

4. Work duplicated. Too much 
attention paid to inconsequential 
detail. 

5. No attention paid to revi- 
sion of forms or changes in 
methods and procedures to permit 
work efficiency. 

7. Work space poorly lighted. 
Bank designed for looks, not ef- 
ficiency. 

8. Little thought given to em- 
ployee welfare. 


The Retrogressive Bank 


1. Equipment old and obsolete, 
resulting in high unit costs. 

2. General supervision of de- 
partments and divisions made by 
the chief operating officer only. 
A one man bank. 

3. Work schedules not planned’ 
to develop efficient methods. No 
specialized machinery used. 

4. Duplication of work. Un- 
necessary practices. 

5. Multitude of forms used. No 
attempt made to combine or sim- 
plify to use for more than one 
service. 

6. No thought given to loca- 
tion of departments and divisions. 
to obtain more efficient operations. 

7. Poor lighting throughout 
bank. 
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8. No thought given to em- 
ployee welfare. 


Bupcetary ContTRous 


The Superior Bank 

1. Departments and divisions 
operate on a budget. Expenses 
itemized into classifications. 

2. Chief Executive furnished 
reports at proper intervals on 
volume and performance of all de- 
partments and divisions which 
show variation between budgetary 
and actual expenses. 

3. Adequate provisions made 
for depreciation, reserves and 
taxes. 

4. Management has _ definite 
knowledge of the effect of in- 
creases or decreases in activity. 

5. Absolute control of expenses. 


The Intermediate Bank 


1. Department and _ division 
records only show itemized ex- 
penses for the current month. 

2. Budget is fixed and does not 
provide for flexibility in case of 
increases or decreases in volume. 

3. Provision not adequate in 
the budget for proper reserves and 
depreciation. 

4. No centralized control of ex- 
penses. 


The Retrogressive Bank 

1. No concept of the use of 
scientific control of expenses. 

2. Management not sufficiently 
acquainted with expenses and in- 
come of the bank to plan ahead. 

3. No knowledge of the effect 
on costs of increases or decreases 
of the volume of activity. 

4. Depreciation if taken on fur- 
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niture and fixtures, building and 
equipment, is inadequate. 

5. Reserve for contingencies or 
losses not based on factual or risk 
experience. 


Cost SystEMs 


The Superior Bank 

1. All expenses of the bank cor- 
rectly allocated to departments 
and divisions, classified as to func- 
tions, and correctly spread so as 
to periodically reflect the dollar 
and cents divisional expenses for 
labor, overhead, maintenance, man- 
agement, depreciation and promo- 
tional, etc. 

2. All control records tie up 
with standard costs under direc- 
tion of accounting division and 
make provision for adequate re- 
serves. 

3. Cost system so complete so 
as to not only reflect actual cost, 
but possibly minimum costs. 

4. Cost system provides for the 
complete utilization of men, ma- 
terial and methods, and reflects 
periodical volume of activity so as 
to permit proper and economical 
allocation of labor. 

5. Cost system is used as the 
important factor in planning, new 
business and advertising. 

6. Service charge schedules and 
account analysis methods are 
based on actual costs for perform- 
ing services plus an equitable 
share of general overhead and 
profits. Proper consideration is 
given to all income factors such 
as taxes, investment and loaning 
costs. 

7. Cost system and its connec- 
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tion with service charge schedules 
and account analysis methods re- 
flects competency of management. 


The Intermediate Bank 


1. Expenses of the bank allo- 
cated only to departments and 
divisions which are not classified 
as to functions and without sum- 
marizing dollar and cents expenses 
for labor, overhead, methods, 
management and promotional. 

2. No connection between con- 
trol records and standard costs or 
provision for adequate reserves. 

3. System does not reflect 
changes in item cost brought 
about through increases or de- 
creases in volume or indicate the 
opportunity for improving meth- 
ods of operation. 

4. Cost system inoperative as 
an important adjunct to manage- 
ment. 

5. Service charge schedules and 
account analysis methods in use 
adopted from those in use by other 
banks and do not reflect the ac- 
tual situation or give proper con- 
sideration to all income factors. 


The Retrogressive Bank 


1. Monthly reports only reflect 
expenses of bank as a unit. 

2. Management is not acquaint- 
ed with the volume of activity 
either on a daily, weekly, monthly 
or yearly basis or knows cost for 
performing services. 

3. Service charge schedules and 
account analysis methods in use 
were adopted from a plan used by 
another bank which in turn was 
adopted from a plan used by yet 
another bank. 


ACCOUNTING 


The Superior Bank 

1. Daily, weekly or monthly re- 
ports streamlined on essentials— 
designed to give complete informa- 
tion on condition of bank. 

2. Reports definitely depend- 
able to use in carrying out estab- 
lished policies and future plan- 


_ning. 


3. Records and procedures set 
up to give perfect internal audit 
control with the minimum amount 
of effort and maintenance ex- 
pense. 

4. Simple but effective accrual 
or accurate cash system in opera- 
tions which permits the manage- 
ment of the bank to know the 
condition of the bank profit-wise 
at proper intervals. 


The Intermediate Bank 

1. Reports ineffective, too com- 
plicated in many cases for practi- 
cal use—considerable duplication. 

2. Accounting and_ auditing 
work accurate. 

3. Procedures generally out- 
moded and not streamlined to the 
tempo of present day business. 

4. No accrual system. 


The Retrogressive Bank 


1. Reports, if any, ineffectual 
and meaningless. 

2. Records accurate from a 
bookkeeper’s standpoint, but re- 
flect the past results. Give no 
basis for present or future plan- 
ning. : 

3. Streamlined accounting pro- 
cedures and reports not considered 
an important tool to sound man- 
agement. 
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INCENTIVES 


The Superior Bank 

1. All positions, where practi- 
cal, classified as to duties, respon- 
sibility and graded as to perform- 
ance standards. 

2. Wages and salaries based on 
minimum and maximum estab- 
lished for each job classification 
and performance standard. 

3. Supervisors’, department or 
division managers’ salaries based 
on initiative and responsibility. 

4. Rewards or bonuses for sug- 
gestions which improve system and 
procedure. 

5. Salaries commensurate with 
money handling responsibilities. 


The Intermediate Bank 

1. Positions not classified as to 
duties, responsibilities. 

2. No performance standards. 

3. Wages and salaries based on 
seniority. 

4. No consideration for extra 
performance or assumption of 
increased responsibility. 


The Retrogressive Bank 


1. No classification or grading 
of jobs. 

2. Wages and salaries based en- 
tirely on length of service. 

3. Salaries and wages of offi- 
cers depending on position, stock 
owned, family connections or 
seniority. 


RESEARCH 


The Superior Bank 


1. Management gifted with in- 
telligent imagination, constantly 
striving to correctly improve their 
methods and procedures. 


2. Consult with those in similar 
lines of business to obtain greater 
efficiency in all departments of the 
bank. 

3. Analyze banking needs of 
people in the community and fur- 
nish or develop services which are 
in demand by the people of the 
community. 

4. Coordinate new business ef- 
forts and advertising program 
toward development of profitable 
business. 


The Intermediate Bank 

1. No exchange of ideas. Take 
the attitude, let well enough alone. 

2. Infrequent consultation with 
other banks on the solution of mu- 
tual problems. 

3. Spasmodic efforts to improve 
methods and operating proce- 
dures, usually when prodded to 
do so. 

4. Hit or miss effort to ap- 
praise changing conditions in ter- 
ritory or community. Banking 
services cannot be aligned with 
demand. 


The Retrogressive Bank 

1. No inclination to improve 
methods and procedures. 

2. No effort made to pattern the 
bank and its services to the needs 
or demands of the community. 

3. No effort to improve public 
relations. Take the attitude—the 
people know where we are, if they 
want anything they can come to us. 

4. Self satisfied. 

Copies of the chart are avail- 
able to bankers on request by writ- 
ing to Marshall Corns & Com- 
pany, 39 S. La Salle Street, Chi- 
cago, 3, Ill. 
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What About Post-War Thrift? 


By BEN E. YOUNG 
Vice-President, National Bank of Detroit 


In addition to the efficient management of their own banks and 
the adoption of proper operation policies bankers have a very 
real duty to the nation to preach continuously those economic 
and fiscal policies which will best promote the general welfare, 
Mr. Young told the recent Financial Advertisers Convention. 
The following is an extract from his address. 


E have a great opportunity 
ahead. I do not know just 
how much money individuals have 
saved during this war period but it 
must amount to 75 or 100 billion 
dollars when you count up the total 
of War Bonds held, money de- 
posited in savings accounts and 
currency on hand. This represents 
a tremendous national resource 
and it has deep implications—eco- 
nomic, social and political. 

From the economic standpoint 
this reservoir of buying power can 
insure jobs to all who need them, 
provided industry finds itself in 
position to finance its require- 
ments after the war is over. 

From the social and political 
standpoint this great reservoir of 
savings is important largely due 
to the great number of hands in 
which it lies. It is one thing to 
make a radical of a man who is 
head over heels in debt, who can’t 
find money enough to get the kids’ 
tonsils out, to whom the loss of 
one week’s work means public wel- 
fare. It is quite another thing to 
make a radical of a man who has 


War Bonds tucked away and 
money in the bank, whose normal 
family budget encompasses life 
insurance and hospitalization in- 
surance for himself and family, 
who can afford to look around a 
month or two for the job he wants. 

Whether he realizes it or not, this 
man is a capitalist and he thinks 
as capitalists think. We are a 
capitalistic nation and if ever there 
was a chance to socialize us or 
communize us it is gone now un- 
less we do some very foolish 
things. 

Let us not join into any scheme 
that would change this state of 
things, rather let us help build it 
up. When peace returns and the 
good things of life are again 
plentiful there will be countless 
temptations placed before this 
man to separate him from his 
money. He will have to be both 
wise and sharp if he resists them. 
He will need our help. 

The thing we can contribute 
can be valuable. It is to help him 
learn to spend wisely, to budget 
his income and his expenses wisely 
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and to borrow wisely—in a word 
to be thrifty and to remain his 
own master. Given this, we need 
have no fear of radical thinking 
or of political chicanery. Solvent 
people can recognize a “phony,” 
desperate people often cannot. 
Wise Lending 

It as a great responsibility one 
undertakes when he makes a busi- 
ness of lending money. Credit, 
properly extended, can be the sal- 
vation of the borrower, but credit 
can be the means of destroying his 
economic and social value if im- 
properly and promiscuously ex- 
tended. 

In my opinion, we will come in- 
to a period at the close of the war 
in which banking policies will be 
on test as never before. And the 
question will be: Will we have the 
foresight to do an unselfish job 
in the interest of our future and 
that of others; can we pass up an 
immediate and assured profit in 
order that a sounder economic, 
social and political life may pre- 
vail; will we be behind the millions 
of our fellows who have a stake 
in this country and help them hold 
onto it? I hope we will. 

I should like to see all bankers 
preaching thrift and much bank 
advertising devoted to the sub- 


ject—not in a narrow sense, but 
thrift in its broadest meaning. 
This implies the willingness and 
ability to pay taxes which must 
remain high for many years until 
we get our national finances in 
better order. It means spending 
wisely and taking on the better 
scale of living only as it can be 
afforded. It means charity to one’s 
neighbors as they undergo mis- 
fortune. It means looking through 
today and into tomorrow; it 
means happiness and stability and 
good politics and a sound social 
order. 


Isn’t This What We Want? 


Isn’t that what we stand for? 
Isn’t that what we want? Isn’t 
that good for the people of this 
great country? Isn’t that the 
only possibie offset against over- 
burdening Federal debt? Can the 
Federal budget remain long un- 
balanced if the family budgets are 
all in balance? Won’t people in this 
situation demand and get an effi- 
cient and economical Government 
and won’t they require national 
policies as to industry and trade 
and foreign relations and domes- 
tic fiscal and social affairs that 
are fair to all and under which all 
can live? 
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Some Functions of the Federal 


Reserve Bank 


By EDWARD A. WAYNE 
Vice-President, Federal Reserve Bank of Richmond, Va. 


At a recent meeting of Group Five of the Virginia Bankers 
Association Mr. Wayne made the following remarks on the 
various functions of the Federal Reserve Bank and pointed out 
the important part which the System plays in the economic life 


of the country. 


HERE have been various kinds 

of money and various mone- 
tary systems developed through- 
out the history of the world, but 
all of them have to meet one 
fundamental requirement — that 
which we use for money, what- 
ever it may be, must be accept- 
able by our fellow man, or con- 
vertible into something which is 
acceptable to our fellow man, in 
the exchange of goods. And that 
acceptability must not only exist 
today but it must be of such a 
nature that within the degree of 
certainty which man can antici- 
pate in this uncertain life there 
must be reasonable assurance of 
acceptability in the future. I am 
not going to try to discuss the 
problem of the gold standard or 
any other monetary standard for 
the very simple reason I am not 
qualified, but we must grasp this 
fundamental quality of money be- 
cause in discussing the functions 
of the Federal Reserve Bank we 
shall see that its primary func- 
tion is the maintenance of the 


fundamental quality of American 
currency. 

While man has used many com- 
modities as money and tried many 
monetary systems, they have failed 
unless they have met the funda- 
mental requirement of general ac- 
ceptability. In this country we 
have tried tobacco, deer skins, 
wampum, wheat, corn, pitch, gold, 
silver, paper supported by gold, 
or silver and paper supported by 
Government bonds; but today the 
real circulating medium of Ameri- 
ca, the currency of business, is 
bank deposits. ‘True, this bank 
deposit currency has developed 
and is acceptable upon the theory 
and fact that it is convertible into 
another form of currency; namely, 
Federal Reserve Notes, Silver 
Certificates and other forms of 
paper money or subsidiary coin, 
which in turn rests upon the faith 
and credit of the United States 
supported by a huge silver stock 
and the largest gold reserve any 
nation has ever accumulated in the 
history of the world. True, also 
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the secondary circulating medium 
—and I use secondary simply in 
the sense of its relative volume in 
use — now consisting largely of 
Federal Reserve notes, has in- 
creased tremendously in recent 
months and years and is along 
with subsidiary coin essential to 
the functioning of trade, but the 
fact remains that the vast ma- 
jority of our business and per- 
sonal transactions are effected by 
exchanging slips of paper which 
have the power to transfer on the 
books of some bank the amount 
stated in dollars from one account 
to another. The orderly and ac- 
ceptable functioning of this bank 
deposit currency depends, in this 
country at least, upon orderly 
and successful function of the 
Federal Reserve banks. 

Last month the Federal Reserve 
Bank of Richmond and _ its 
branches at Baltimore and Char- 
lotte handled a total of 8,471,- 
000 items, which in dollar volume 
aggregated $3,027,600,000. This, 
however, is only a small part of 
the total of this business being 
handled by all the other Federal 
Reserve banks. In addition to the 
handling of this stupendous 
volume and number of checks, 
each and every day vast sums of 
money are transferred almost in- 
stantaneously to any point in 
America, through the leased wire 
network of the Federal Reserve 
System. And all of this without 
the risks which the business of the 
world has been subjected to since 
time immemorial because final set- 
tlement is effected without the 
necessity of shipping specie. This 


simply means that the Federal 
Reserve banks are making the 
American bank deposit currency 
system function by handling the 
flow of millions of dollars in such 
currency daily and having the ef- 
fect of transferring balances 
between accounts of individuals 
located hundreds .and even thou- 
sands of miles apart with dispatch 
and such smoothness that the in- 
dividual citizen is not aware of 
how it even happens. In another 
sphere of banking activity, the 
Federal Reserve Bank of Rich- 
mond and the other banks of the 
system were busy during the 
month of September, to the extent 
of having received money from 
member banks to the amount of 
$71,468,000 and shipped to banks 
a total of $115,566,000. This 
same process is being carried for- 
ward by all the other Federal 
Reserve Banks of the System, pro- 
viding totals many times those 
mentioned. 

There are two major divisions 
within the organization of the 
Federal Reserve Bank. Under the 
law we serve as Fiscal Agent for 
the United States Treasury. In 
that division of our functions, the 
directions of the Treasury prevail. 
In other words, we do what we are 
told to do by the Treasury. That 
is the division of the bank which 
handles the issuance and redemp- 
tion of Government bonds. In 
September the Richmond bank and 
its branches handled 2,537,263 
pieces of Government bonds, or 
$1,000,000,000. 

The second principal division 
in our organization is that of the 
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Reserve Bank itself, and there the 
board of directors of the Rich- 
mond bank is the controlling body. 
We have nine directors, six of 
whom are elected by the member 
banks and three appointed by the 
Board of Governors. Of the six 
elected by member banks, three 
must be bankers and the other 
three must be engaged in com- 
merce of one kind or another, or 
in agriculture within the district. 
To provide cohesion and the uni- 
formity in policy which is essen- 
tial to the successful operation of 
the central bank, the twelve Fed- 
eral Reserve banks are subject to 
the general oversight of the Board 
of Governors of the Federal Re- 
serve System. I would like to 
make one observation which may 
surprise some of you and with 
which you may not agree, but it 
is nevertheless a fact ; namely, that 
the officers and employees of the 
Federal Reserve banks have al- 
ways had to pay both State and 
Federal income taxes, which would 
not have been true had they been 
employees of the Federal Govern- 
ment. 

Since we have a monetary sys- 
tem in America, which in its day- 
to-day operations consists pre- 
dominately of bank deposits, it is 
important to consider what this 
currency rests upon. Immediately 
you will say it rests upon the as- 
sets of thousands of independent 
banks of this country. As a 
monetary system this bank de- 
posit currency rests upon the 
reserves of the member banks 
which these banks maintain in 
the Federal Reserve banks, and 


though some may not have 
thought of it in this light, it is 
true that one of the greatest func- 
tions of the Federal Reserve banks 
is to provide these reserves rather 
than, as many have thought, 
simply to hold them. True, these 
reserves in the first instance were 
established by the transfer to the 
Federal Reserve banks of deposits 
with correspondent banks and ul- 
timately by shipments of money 
to the Federal Reserve banks. 
However, the system will function 
smoothly only if the thousands of 
independent banks are assured of 
being able to replenish their re- 
serve when necessary. How are 
these reserves replenished? Mainly 
by two methods. First, the sale 
of certain assets in the open 
market; and second, by the dis- 
count of paper or by direct bor- 
rowing from the Federal Reserve 
banks. As strange as it may ap- 
pear to some, the Reserve banks 
system provides the reserves in 
either case, for it is the duty of 
the system when it appears that 
additional reserves are required by 
the banking system as a whole to 
go into the open market, thereby 
providing the reserve of member 
banks. After all the real bank- 
ing function of the Federal Re- 
serve System is to supply its 
member banks with the reserves on 
which the deposit currency of the 
country rests and through which 
the flow of this currency from 
point to point is made. In recent 
months the Reserve banks have 
adopted a policy which permits 
full employment of member bank 
funds while at the same time as- 
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suring immediate availability of 
additional reserves without expo- 
sure of either the bank or the 
Reserve Bank to market fluctua- 
tion. I refer to the willingness of 
the Reserve banks to purchase 
United States bills at par, less 
unearned discount, and to permit 
repurchases on the same basis. If 
your bank is not taking full ad- 
vantage of this opportunity you 
are overlooking a “sure thing” 
and have only yourself to blame. 

There are other functions of 
the Federal Reserve banks which 
are incidental to these primary 
functions, and I do not intend to 
mention them in detail; for ex- 
ample, the Federal Reserve banks 
examine the State member banks 
through its own staff and in co- 
operation with the respective 
State banking departments. We 
also review the national bank mem- 
bers as to their examinations 
through the office of the Comp- 
troller of the Currency. Under 
statutes enacted during a period 
of depression and emergency, we 
have made direct advances to in- 
dustry where such advances were 
considered to be in the public in- 
terest and of a type or involving 
a risk too great for local commer- 
cial banks. In co-operation with 
commercial banks, we have par- 





ticipated in a tremendous 
number of loans made under Regu- 
lation V to provide necessary 
working capital for industries 
engaged in defense and war pro- 
duction. The Federal Reserve 
banks also have excellent research 
departments. ‘These departments 
are constantly engaged in various 
research projects designed to give 
more complete understanding of 
the economy of their respective 
districts. At the moment, much of 
the work in the Fifth Federal Re- 
serve Bank is being directed 
toward a more complete under- 
standing of the impact of the war 
upon the industrial and agricul- 
tural activities of this district. 
It is hoped and believed that these 
studies will give us more depend- 
able foundation upon which to 
approach our post-war problems 
of reconstruction. Member banks 
are invited to avail themselves of 
the work done by our Research 
Department. Several detailed 
studies are already available and 
others are in preparation. 
Summing the whole situation up, 
the commercial banks and the Fed- 
eral Reserve banks are both 
inseparable parts of the American 
Banking System. The Federal 
Reserve banks with your co-opera- 
tion, exist to serve the American 
economy, and our system of banks. 
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Secret Service Warns Against 


Mailbox 


N the War of 1812, the motto 
of David Crockett was “Be 
always sure you’re right — then 
go ahead !” How much crime could 
be curtailed; how much money 
would be saved if that admonition 
could be emblazoned on the mind 
of Mr. John Q. Public today. “Be 
always sure your right—then go 
ahead !”” 

For the past six years the 
United States Secret Service has 
conducted a nationwide program 
of Crime Prevention Through Edu- 
cation designed to reduce check 
forgery and emphasizing the same 
theme, “Be always sure your right 

—then go ahead!” They say it 
differently, however; in cashing 
checks their advice to the banker 
and merchant alike is 


KNOW YOUR ENDORSER — 
REQUIRE IDENTIFICATION 


This warning is predicated on 
the fact that although not all 
strangers are forgers, most forgers 
are strangers. The knowledge that 
a person will be required to exhibit 
proof of his title to a government 
check when presenting it where he 
is not known is a powerful deter- 
rent to the criminally-minded. 
True, some forgers may go so far 
as to present fake credentials; are 
sometimes even ingenious in their 
methods, but if the merchant can 
be impressed with the fact that he 


Thieves 


should not accept ANY check until 
he is thoroughly satisfied as to the 
identity of the person presenting 
it, the goal of the Secret Service 
will have been reached; losses from 
check forgeries will drop to an in- 
consequential figure. 


Treasury Checks in Mails 


Today the Treasury depart- 
ment is mailing many millions of 
government allotment and allow- 
ance checks to dependents of men 
in the armed forces. In many cases 
this is their sole income, a meager 
stipend with which to purchase 
food and clothing for themselves 
and their children. Can we do 
less than our full part to insure 
that these checks will not fall into 
the hands of despicable thieves 
who find it easy to spot them 
through the Service flag that 
hangs in the window? 

It is hardly conceivable that a 
successful merchant would cash a 
$50.00 government check for a 
small child. Yet the Secret Serv- 
ice have found instances where this 
has occurred. 

In one case an eleven year old 
boy made a practice of robbing 
mail boxes and endorsing the 
checks he was sure he would find. 
“Too smart” to take the chances 
himself he then enlisted the serv- 
ices of young girls from eight to 
ten years of age to cash them at 
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various markets, providing them 
with notes purporting to have been 
written by their mothers saying 
that they were ill and asking the 
merchant to cash the check for 
their daughter. 

Many of our personnel are now 
serving with the Armed Forces in 
all parts of the world, many are 
making allotments. You can do 
your part to insure the safe de- 
livery of these checks by following 
the few simple suggestions out- 
lined below: 

If you RECEIVE an allotment 
or allowance check from the Gov- 
ernment, the Secret Service urges 
you to follow these simple sugges- 
tions for your protection: 

1. Never endorse a check until 
you are actually in the presence 
of the person who will cash it. 

2. Be sure your mailbox is 
locked. 

3. Whenever possible, arrange 
with your mail carrier to deliver 
all checks in person, rather than 


to the box. 


4. See that your name is printed 
plainly on your mailbox. 


5. If you change your address, 
notify the postal authorities im- 
mediately. 

6. Cash your check in the same 
place each month. 


7. Cash your check yourself! 
DON’T send small children to the 
store with it. Such a practice en- 
courages juvenile delinquency and 
already one Federal judge has sen- 
tenced a merchant for cashing a 
Government check for a child — 
obviously not the payee. 

For your protection WHEN 
CASHING CHECKS ' FOR 
OTHERS: 


1. KNOW YOUR ENDOR- 
SERS. 


2. Before cashing a government 
check for a stranger, ask yourself 
this question: “If the bank returns 
this check as a forgery, can I 
find the forger and recover my 
loss?” . 

3. Have all checks initialled by 
the employee who cashes them. 


4. Insist upon having all checks 
endorsed in your presence. 
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LEGAL BANKING ARTICLES 


By Josepu A. Nose of the Massachusetts Bar 





Liability of Bank for Payment of Unauthorized Checks 
Signed in Blank by Depositor 


In a case where there was nothing on the face of check 
genuinely signed in blank by the depositor and filled in and 
cashed by the depositor’s employee or in any of the surround- 
ing facts to indicate to the bank that the check was not genuine, 
it was held that the mere fact that the check was unusual in 
amount did not charge the bank with liability for payment of 
such check. World Tire Corporation v. Mutual Bank & Trust 
Co., St. Louis Court of Appeals, Missouri, 174 S. W. Rep. 
(2d) 230. 

Plaintiff corporation maintained a checking account with 
defendant bank. In the usual course of its business plaintiff 
drew eight checks for small sums of money payable to cash for 
an average of approximately $17 for each check monthly, 
frequently affixing its signature to said checks in blank. An 
employee of the plaintiff wrongfully obtained six consecutively 
numbered checks of the plaintiff, and filled them in for various 
amounts totaling $4,741.71. These six checks were cashed at 
the defendant bank by the employee without notice or know]l- 
edge of the plaintiff. 

Plaintiff brought this action against defendant bank for 
alleged negligence in cashing the unauthorized checks. The 
court found for the defendant from which judgment plaintiff 
appealed. Plaintiff alleged that it had a cause of action under 
statutory provisions ‘which read as follows: “Where an in- 
complete instrument has not been delivered it will not, if com- 
pleted and negotiated without authority, be a valid contract 
in the hands of any holder, as against any person whose signa- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 669. 
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ture was placed thereon before delivery.” Plaintiff alleged 
that the checks paid by the defendant bank were incomplete 
and that they were negotiated without authority and that under 
the statute defendant was liable unless it appeared that plain- 
tiff was negligent and by reason of its negligence was estopped 
from taking the position that it did not voluntarily part with 
the checks. Plaintiff’s contention of the negligence of the de- 
fendant bank was based upon the fact that the checks cashed 
were unusual in amounts as compared with checks previously 
cashed, and that therefore defendant by the exercise of ordi- 
nary care could have known the checks were fraudulent and 
unauthorized. 

It was held that plaintiff’s allegations failed to show any 
negligence on the part of the defendant bank in the payment 
of these checks. Plaintiff's contention of right to maintain 
action under the statute was untenable in that it was obviously 
not the intent of the statute to invalidate checks genuinely 
signed in blank as between the plaintiff and the defendant 
bank for the reason that the checks were filled in and negoti- 


ated without authority. Defendant bank was not negligent in 
failing to find out whether plaintiff had any need for such large 
sums of money. The law does not impose any such duty upon 
the bank. If it did the bank would have to concern itself with 
each depositor’s business and ascertain its needs. In support 
of its opinion, the court said: 


The statute in providing that, where an incomplete instrument has 
not been delivered, it will not, if completed and negotiated without 
authority, be a valid contract in the hands of any holder, as against 
any person whose signature was placed thereon before delivery, refers, 
of course, to the contract ordinarily made in the signing and delivery 
of an instrument. In drawing and issuing a check the drawer contracts 
that on due presentment the bank will pay the check according to 
its tenor, and that, if it be dishonored and that necessary proceedings 
on dishonor be duly taken, he will pay the amount thereof:to the 
holder or to any subsequent endorser who may be compelled to pay it. 
If the check is drawn for an amount not in excess of the amount on de- 
posit available for the payment of the check, the drawer by. drawing 
and issuing the check thereby makes no new contract with the bank 
but merely calls upon the bank to do what it is obligated to do under 
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a contract already existing, that is, to pay the check when presented. 
It is obviously not the intent of the statute to invalidate a check gen- 
uinely signed in blank as between the depositor and the bank for that 
the check was filled in and negotiated without authority. So that 
liability or not of the bank for paying the check must be determined 
upon the familiar maxim that where one of two innocent persons must 
suffer for the fraud of a third person he must bear the loss whose ac- 
tions enabled the third person to perpetrate the fraud. 

The law applicable to the facts of this case is stated in S. S. Allen 
Grocery Co. v. Bank of Buchanan County, 192 Mo. App. 476, 182 
S. W. 777, loc. cit. '781, as follows: “Considering the facts that a bank 
must honor the checks of its depositor, and cannot by the exercise of 
any degree of skillful inspection detect a forgery of a check signed and 
delivered in blank, we think every consideration of justice and common 
sense sustains the conclusion that a depositor should affix his signature 
to a blank check only for the purpose of directing the bank to pay out 
the money, and that the risk of signing and then keeping a blank 
check, whether the keeping be careful or negligent, should be considered 
a risk the maker voluntarily assumed. . . . If the exigencies of the de- 
positor’s situation create a necessity for the signing of checks in blank, 
and then keeping them a time before putting them into circulation, why 
should he not bear the risk made by his own necessities, rather than the 
banker, who is a stranger to them, and is under the contractual duty to 
honor his written orders for the payment of money? He is the one 
who, in the service of his own interest, has given occasion for the 
commission of the wrong, and, under the familiar maxim, is the one 
who should bear the consequences.” 

It may not be impertinent to observe in passing that in the present 
case the petition, though alleging that the amounts of the checks in 
question were filled in by an employee of plaintiff and were cashed by 
said employee and that said employee had never before cashed checks 
of plaintiff at the bank, does not allege how the employee got posses- 
sion of the checks or whether or not he was authorized to fill in and 
cash checks signed in blank by plaintiff. . 

Plaintiff contends, however, that its petition states a course of ac- 
tion because it alleges facts showing the defendant was negligent in 
paying the checks in question. The gist of plaintiff’s contention is 
that the checks were unusual in amounts as compared with checks 
previously cashed, and that on this account the defendant by the 
exercise of ordinary care could have known that the checks were fraud- 
ulent and unauthorized. 


In S. S. Allen Grocery Co. v. Bank of Buchanan County, supra, it 
was held that a bank is not put on guard in paying a check genuinely 
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signed by a depositor for that is larger in amount than the depositor 
had previously drawn and the check overdrew the account. That was a 
stronger case for the depositor than in this case, for this case none 
of the checks overdrew the account. It was further held in that case 
that though a bank is bound to know the signature of the depositor it 
is not bound to draw a suspicious inference from the discovery that 
the body of the check is in unfamiliar handwriting. It was also held 
that a bank paying a forged check when there are no funds in the bank 
to the credit of the drawer who signed the check in blank is to be 
treated as a bona fide purchaser and not in the relation of bank and 
depositor since the bank is under no legal obligation to permit the 
overdrawing of an account. In such case the bank seems to be re- 
garded as a holder of the check, and, like any other holder, may in- 
voke the statute in defense of an action by the bank against the 
drawer to recover the amount paid on the check. 

We have here a case in which, as already said, none of the checks 
overdrew the plaintiff’s account, and the defendant was under contract 
with plaintiff to pay its genuine checks on demand or suffer the con- 
sequences in damages for any loss by plaintiff for nonpayment of such 
checks. There was nothing on the face of any of the checks filled in 
and cashed by plaintiff’s employee, or in the facts as alleged in the 
petition, to indicate to defendant that the checks were not genuine. 

We should have in mind in this connection that a check made pay- 
able to cash is payable to bearer, and the bank is not bound to require 
any identification but is warranted in making payment to the person 
who presents it. 

We should have in mind, too, that in this case the checks were not 
presented by a stranger but by plaintiff’s employee. 

We note the charge in plaintiff’s petition that defendant was negli- 
gent in failing to find out whether plaintiff had any need for such 
large sums of money. We do not think the law imposes upon a bank 
any such duty. If it did the bank would have to concern itself with 
each depositor’s business and ascertain its needs. 

We note also the charge that the defendant was negligent in fail- 
ing to protect the usual and customary balance in plaintiff’s checking 
account. We know of no law which puts any such duty upon the de- 
fendant. The petition does not allege that there was any agreement 
or understanding between plaintiff and defendant that the defendant 
should protect the usual and customary balance. 

It is clear that the allegations of the petition fail to show any 
negligence on the part of the bank in the payment of these checks. The 
petition fails to state a cause of action, the demurrer was properly 
sustained, and the judgment should be affirmed. 
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Bank Trustee Entitled to Reimbursement for 
Advances Made to Preserve Trust Property 


Where a bank, administrator of an estate and also trustee, 
gives a note as administrator to cover amount it borrows from 
itself in its corporate capacity, and uses sums borrowed to pre- 
serve trust property by purchasing tax sale certificates of real 
estate under the trust agreement, it is held that the bank in its 
trust eapacity is entitled to reimbursement of such amount 
advanced with interest at the same rate bank had to pay on the 
sum borrowed by it for that purpose. Camden Trust Co. v. 
Haldeman, Court of Chancery of New Jersey, 33 Atl. Rep. 
(2d) 611. 

In this case decedent by her will bequeathed legacies to- 
taling $3,600 and devised certain real estate consisting of 
two properties to her five surviving children. Decedent charged 
her real estate with the payment of debts, administration ex- 
penses and legacies of $3,600. Decedent’s personal property 
consisted of a bank account of approximately $88.00. 

Decedent’s will provided that the real estate was “to be 
held for awhile for best possible price or rather not sold im- 
mediately in order to close my estate.” A son and daughter 
of decedent named executor in decedent’s will renounced 
their appointment, and the Camden Safe Deposit & Trust 
Company (hereinafter called Camden Safe), was appointed 
administrator. Thas was done in order to effect a better 
arrangement for the handling of the real estate. Upon ex- 
amination of the financial condition of the estate, it was 
determined that the amount necessary to pay all debts, 
legacies, administration expenses and other charges against 
the estate would be about $7,500 of which $3,550 represented 
debts, administration charges, etc., and $3,600 represented 
legacies. 

Thereupon the five children and Camden Safe deeded the 
real estate to the Camden Safe. The Camden Safe in turn 
executed to the children a declaration of trust setting forth the 
trusts under which it took title. The children executed to Cam- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 506. 
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den Safe a promissory note for $7,500 and as collateral security 
for its payment assigned all of their interest under the declara- 
tion of trust and of the property described therein. The children 
also signed an authorization for Camden Safe to pay itself as 
administrator the proceeds of the $7,500 loan, represented by the 
promissory note signed by the children, payable “at such time 
and in such amounts as Camden Safe, administrator, may re- 
quest.” The purpose of the $7,500 loan on the note was in 
order that the chidren could pay taxes, administration expenses, 
debts and legacies without the sale of the real estate. Pursuant 
to agreement between the children and Camden Safe, the latter 
as administrator borrowed from Camden Safe, in its corporate 
capacity, $8,550 and with it paid all debts owed by decedent, 
taxes on real estate and administration expenses. It did not 
pay the legacies of $3,600. Later Camden Safe, in its cor- 
porate capacity, advised the children that it did not intend to 
make further advances on the $7,500 note because the con- 
dition of the real estate market did not justify further advances. 
Thereupon the children did nothing to compel Camden Safe, in 
its corporate capacity, to live up to its agreement and make the 
necessary advancements to pay the legacies. 

The legatee, appearing in this suit as a counter claimant 
seeking recovery of his legacy, knew nothing of these transac- 
tions. Camden Safe, as trustee, continued to manage the real 
estate under the trust agreement and after various unsuccess- 
ful attempts to obtain $7,500 for the properties, managed to 
procure a purchaser for one parcel for $3,000 and expected to 
receive about $2,500 for the other. Later Camden Safe, as 
trustee, borrowed from itself in its corporate capacity $2,078.05 
and purchased a certificate of tax sale from the City of Camden, 
the taxes having been in default, the income from the rea] estate 
not having been sufficient to pay them, as a result of which the 
City had a tax lien which it threatened to foreclose. 

Prior to the filing of this action, the Federal Deposit Insur- 
ance Corporation (hereinafter called the F. D. I. C.) had taken 
over the $3,550 note by assignment from Camden Safe, to- 
gether with the trust agreement deposited as collateral. Later 
the F. D. I. C. demanded that the trustee sell the real estate 
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and apply the proceeds to the $3,550 note. ‘There were there- 
fore outstanding two notes, one for $2,078.05 on the taxes held 
by Camden Safe, and the other for $3,350 held by the F.D.I.C. 
The question presented on this phase of the case was the 
priority as to these two notes and whether the counterclaiming 
legatee was or was not entitled to be paid the amount of his 
legacy before or after the payment of the two notes, or either 
of them. | 

It was held that the legacies had a prior lien on the real 
estate and must be paid before either the $3,550 or the $2,078.05 
note. The counterclaiming legatee was entitled to interest on 
his legacy from one year after the death of the decedent. It 
was also held that the $2,078.05 note constituted a lien prior 
to the $3,550 note, and in view of the fact that the advance 
was made for the purpose of preserving the trust estate, the 
trustee was entitled to reimbursement of this sum before the 
trust could be required to return the trust estate to the bene- 
ficiaries or the proceeds from any sale thereof. The trustee 
was entitled to interest on the amount so advanced at the same 
rate it was compelled to pay on the $2,078.05 note. In its 
opinion, the court wrote: 


The recitals of the trust agreement aforesaid clearly show that 
Camden Safe and the 5 childern determined that an early sale of the 
real estate was not for the best interest of the 5 children, and while 
the will provided that the executors were not called upon to sell in order 
to close the estate “hurridly,” the legatees were entitled to be paid 
their legacies and the Camden Safe and the 5 children determined to 
obviate any difficulty on that score by withholding the real estate from 
sale to suit their convenience and pay out of the proceeds of the $7,500 
note all taxes due at the time of decedent’s death, as well as debts, 
expenses, etc. 

The declaration of trust contained recitals to the effect that the 
real estate largely represented decedent’s entire estate; that title to 
said premises was vested in the settlors by the terms of decedent’s will, 
subject to the payment of taxes, expenses of administration of dece- 
dent’s estate, her debts and the legacies provided for therein, and that 
arrangements had been made by the settlors for the payment of said 
taxes, administration expenses, debts and legacies, without the sale 
of said real estate. 

For the above it is clear that the Camden Safe and the 5 children 
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treated the two Hadden Avenue properties as real estate which, upon 
the payment of these legacies, etc., would be free and clear of all liens 
and encumbrances, with the absolute fee in the 5 children. 

A reading of testatrix’ will, in view of the character of the estate 
left by her, discloses that she must have known that it would be ab- 
solutely necessary to sell her real estate in order to carry out the 
provisions of her will. Her personal estate amounted to $88 while 
her real estate was appraised for inheritance tax purposes at $21,000. 
In her will she did not perhaps specifically authorize her executors to 
sell, but impliedly she did. She said that her real estate was “to be 
held for awhile for best possible price or rather not sold immediately 
in order to close my estate hurridly.” ‘The necessity for sale is beyond 
doubt. ‘This blending of an implied direction to sell resulting from 
the language of the will, plus the necessity for sale, results in a finding 
that testatrix intended to convert her realty into personalty, at least 
insofar as was necessary so to do to pay debts, administration ex- 
penses, legacies, etc. It is elementary that the intention of testatrix 
to convert realty into personalty can be shown either by a positive 
direction to sell, an implied direction or by absolute necessity to sell 
in order to carry out the provisions of the will. 3 Page on Wills, p. 
928, sec. 1836; Pedrajas v. Bloomfield Trust Co., 101 N. J. Eq. 105, 
137 A. 86, affirmed on another point 101 N. J. Eq. 803, 139 A. 18; 
Damron v. Mast. 121 N. J. Eq. 489, 191 A. 467; In re Barbour, 198 
A. 198, 16 N. J. Misc. 104, and to the same effect, White v. Brinker- 
hoff, 109 N. J. Eq. 553, 158 A. 525; Philadelphia Home, &c. v. Phila- 
delphia Saving Fund Society, 126 N. J. Eq. 104, 8 A. 2d 193, affirmed 
129 N. J. Eq. 243, 19 A. 2d 349; Beck v. Dennis, 128 N. J. Eq. 128, 
15 A. 2d 457; Daly v. Rogers, 132 N. J. Eq. 200, 27 A. 2d 885. 

The fact that testatrix gave her executors discretion as to the time 
of sale does not affect the equitable conversion of her real estate into 
personalty. 19 Amer. Jur., sec. 4, p. 4; John v. Turner, 121 W. 
Va. 447, 6 S. E. 2d 480, 124 A. L. R. 1448; Wurts’ Ex’rs, &., v. 
Page, 19 N. J. Eq. 365; Cook’s Ex’r v. Cook’s Adm’s, 20 N. J. Eq. 
375; Dutton v. Pugh, 45 N. J. Eq. 426, 18 A. 207, affirmed under 
Jones v. Jones, 46 N. J. Eq. 554, 21 A. 950; Crane v. Bolles, 49 N. J. 
Eq. 373, 24 A. 237; Albright v. Van Voorhis, N. J. Ch., 104 A. 27. 

Having arrived at the conclusion that there was an equitable con- 
version, we come to the next phase of the case and note that the bene- 
ficiaries under the residuary clause, instead of taking their interest 
in these lands as personalty, arranged to pay debts, legacies and ad- 
ministration expenses, and treat the land as land, withdrawing it from 
sale. They conveyed it to Camden Safe and Camden Safe accepted’ 
the conveyance under the trust agreement, whereby the trustee was 
to manage and control the real estate for the cestui and arrange for 
its sale at a propitious time and turn over to these 5 children, the 
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residuary legatees, any rents and income prior to the sale, and the pro- 
ceeds of the ultimate sale. By so doing these beneficiaries accomplished 
a reconversion of the personalty into real estate. ‘These residuary 
beneficiaries, as such, were entitled to elect to reconvert. Fluke v. 
Fluke, 16 N. J. Eq. 478; Howell v. Tomkins, 42 N. J. Eq. 305, 11 A. 
333; Morse v. Hackensack Sav. Bank, 47 N. J. Eq. 279, 20 A. 961, 
12 L. R. A. 62; Cranstoun v, Westendorf, 91 N. J. Eq. 34, 108 A. 
776; Beck v. Dennis, supra. 

It is settled that an election to reconvert may be inferred from 
the conduct of the parties, whose province it is to elect, and that this 
inference may be drawn from their acts, omissions and their mode of 
dealing with the property, so that any act or writing which shows 
unequivocal intention to possess the property in its actual state and 
condition amounts to a valid election and “the intention shown by the. 
act need not be to reconvert; an intention to take the property in its 
actual condition is enough.” Pomeroy, 5th Ed., sec. 1177, p. 515. 
The transacation between the 5 children and Camden Safe demon- 
strate an election by the former to reconvert. 

A salutary principle of reconversion is that while the beneficiaries 
have a right to reconvert, they may not, in so doing, impair or dis- 
charge the rights of other beneficiaries. Morse v. Hackensack Sav. 
Bank, supra, 47 N. J. Eq. at page 285, 20 A. at page 963. Hence, 
when these legatees decided to take the lands as land and not permit 
it to be sold and share in the proceeds in accordance with the will, 
they took the lands with the burden of debts, administration expenses 
and legacies, and they so recognized, as appears from recitals in the 
declaration of trust heretofore quoted. They paid debts under an 
obligation so to do. They were volunteers in this respect, i. e., volun- 
teers as to reconversion, and having reconverted, were in duty bound 
to secure debts, legacies, etc. ‘They are not entitled to reimbursement 
for the $3,550 paid out for debts, expenses, etc., and they now hold 
the lands subject to the first lien of other beneficiaries for legacies. 
The result is that the legacies are a prior lien on the real estate and 
must be paid before either the $3,550 or the $2,078.05 note. The 
counterclaiming legatee is entitled to interest on his legacy from one 
year after the death of testatrix. 

As to priorities between the F. D. I. C. and Camden Safe, a bank- 
ing corporation, as heretofore noted, the bank loaned the administra- 
tor $3,550 with which the administrator paid debts, etc., and the bank 
subsequently loaned the trustee $2,078.05 “for the purpose of pur- 
chasing the tax sale certificate” and subsequently sold to F. D. I. C. 
the $3,550 note and assigned collateral, i. e., the trust agreement, 
to F. D. I. C. 

The purchase of the tax sale certificate was necessary in order to 
preserve the trust res. Had the purchase not been made the res would. 
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have been sold by the City of Camden and the trustee was and is en- 
titled to be reimbursed by the cestui or out of the trust estate. 
Reimbursement of this sum so expended must be made before the 
trustee may be required to return the trust estate to the cestui or the 
proceeds of any sale thereof. Turton v. Grant, 86 N. J. Eq. 191, 96 
A. 993, 100 A. 979; Villa Site Co. v. Copeland, 91 N. J. Eq. 503, 111 
A. 39; Equitable Trust Co. v. Swoboda, 113 N. J. Eq. 399, 167 A. 525. 
It constituted a lien prior to the $3,550 note and, the advance having 
been made for the purpose of preserving the res, the trustee is entitled 
to interest on the amount so advanced at the same rate it was compelled 
to pay on the $2,078.05 note. 33 C. J. p. 201, sec. 57; 65 C. J. p. 
728, sec. 592. 

It has been argued that inasmuch as Camden Safe, a corporation, 
agreed with the 5 children to loan them $7,500, to be drawn as de- 
manded by Camden Safe, administrator c. t. a., and to be applied 
by the administrator for the payment of debts, legacies, etc., it became 
the duty of both the Trust Company as a corporation and that com- 
pany as administrator to actually advance the balance of monies 
necessary to pay legacies, and by reason of their failure so to do a 
cause of action has resulted to the legatees to recover from Camden 
Safe, either in its corporate or fiduciary capacity, or both. This is 
under the theory that the contract to loan was for the benefit of the 
legatees which, in effect, made ‘them parties to it. It is conceded that 
third party beneficiary contracts are enforceable at the suit of the 
benefited party and that the agreement to loan the $7,500 comes 
within the classification of such contracts. See Restatement, Con- 
tracts, sec. 1385 (a) and 138; Amer. Jur., Vol. 12, sec. 277. But the 
facts in this case show distinctly that there never was advanced on the 
$7,500 note more than $3,550; that at the time the Trust Company 
concluded it would not advance the further sum necessary to pay the 
legacies the legatees were totally unaware of the undertaking of the 
Trust Company to advance sufficient monies to pay the legacies and 
the 5 children actually acquiesced in the refusal of the Trust Company 
so to do, or at least have taken no steps to compel the further advance- 
ment for a period of over 12 years, and are therefore in the same 
position as though they had actually consented to the refusal. There 
was, therefore, an actual abandonment of the contract to loan the ad- 
ditional monies necessary to pay the legacies at a time when the lega- 
tees knew nothing of the agreement. The weight of authorities is to 
the effect that the parties to a contract entered into for the benefit 
of a third person may rescind, vary or abrogate the contract as they 
see fit, without the assent of the third party, at any time before the 
contract is accepted, adopted or acted upon by such third party. 
Annotation, 81 A. L. R. 1292 (h); Annotation 53 A. L. R. 178, IT; 
Amer. Jur., Vol. 12, sec. 390; Vol. 17 C. J. S., Contracts, § 390; 
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Jordan v. Laverty, 53 N. J. L. 15, 20 A. 832; People’s Bank & Trust 
Co. v. Weidinger, 73 N. J. L. 433, 64 A. 179; Dufford v. Nowakoski, 
126 N. J. Eq. 529, 9 A. 2d 302. 

In the case of Dufford v. Nowakoski, supra, the Court of Errors 
and Appeals, in an opinion in 126 N. J. Eq. 529, 9 A. 2d 302, said: 
“A third party beneficiary who is a stranger to the agreement and also 
to the consideration is, in this situation, without standing in Court 
to enforce any trust set up therein in his behalf. Crowell v. Hospital 
of St. Barnabas, 27 N. J. Eq. 650, 654. Although there is weighty 
authority in support of the view that a donee beneficiary acquires an 
indefeasible right immediately upon the making of the contract for his 
benefit and that, hence, the contract may not be extinguished without 
his consent, this is not the view in our State. Williston on Contracts, 
Revised Edition Sec. 396, citing People’s Bank & Trust Co. v. Weid- 
inger, 73 N. J. L. 433, 64 A. 179.” 

At the final hearing it was agreed by those interested that a private 
sale of the real estate be made within 60 days from the date of the 
hearing and that in the event of failure of the trustee so to do, the 
lands be exposed at public sale and sold to the highest bidder, such 
sale as made to be subject to the confirmation of this Court. 

It would seem that inasmuch as this Court has decreed a sale of 
the real estate and directed what disposition should be made of the 
proceeds of such a sale as may be made, the account of the trustee 
should be finally passed upon by this Court, and such will be the order, 
but it is not apparent that there is any reason for this Court to as- 
sume jurisdiction in the matter of ‘the settlement of the Cramer estate, 
especially in view of the fact that the Orphans Court has already 
assumed jurisdiction. However, if counsel should desire to further 
argue this question, it may do so on the fixing of the form of the 
decree, which may be entered in conformity herewith. 


————————E 


Liability of Trustees for Investment in Mortgage 
Participation Certificates 


Testamentary trustees, investing trust funds in real estate 
mortgage pool participation certificates issued by title and 
mortgage guarantee company, is justified in relying on such 
company’s representations that all mortgages in pool are first 
liens on realty and that no loan secured thereby exceeds 60 
per cent of estimated value of realty. ‘Beneficiaries of testa- 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 508. 
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mentary trust, however, have the right to disavow trustees’ 
investments of trust funds in mortgage participation certifi- 
cates, issued by the mortgage and title guarantee company in 
which individual] trustee and nine of corporate trustee’s nine- 
teen directors had very substantial interests as stockholders, 
though mortgages and certificates sold by such company were 
good investments and trustees acted with best of faith. These 
decisions were made in the case of Baird v. Peoples Bank & 
Trust Co. of Westfield, by the Court of Chancery of New 
Jersey, 833 Atl. Rep. (2d) 745. 


Defendants, a trust company and one Thompson, were 
trustees under the will of decedent, one Sinclair. Defendant 
trustees invested $100,000 in mortgage participation certifi- 
cates issued by the Plainfield Title & Mortgage Guaranty 
Company (hereafter called Guaranty Company) evidenc- 
ing an interest in a series or pool of mortgages. _ Plaintiffs, 
beneficiaries of the residuary trust under decedent’s will, at- 
tacked this investment of the trustees on various grounds. 
Plaintiffs contended that some of the mortgages in the pool, 
at the time the investment was made, exceeded 60 per cent 
of the estimated worth of the real estate covered by such mort- 
gages, and that defendant trustees made no appraisal of the 
real estate. Plaintiffs further contended that some of the 
mortgages were not first liens but were subordinate to taxes 
in default when defendants bought the mortgage certificates, 
and that they made no examination of the title to ascertain 
whether the mortgages were first liens. The series in which 
defendant trustees invested was an open pool without limit as 
to amount and with the right reserved to the Guaranty Com- 
pany to substitute one mortgage for another. Defendant 
trustees had certificate of Guaranty Company that all the mort- 
gages in the pool were first liens not exceeding 60 per cent 
of the value of the real estate. 

Defendant trustees also invested $269,000 in guaranteed 
mortgages and certificates of the Bankers Title & Mortgage 
Guaranty Company (hereafter called the Bankers). This in- 
vestment has been reduced to about $150,000. The trust 
agreement securing these mortgage certificates, between 
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Bankers and its depositary, provided for an open pool, which 
permitted Bankers to deposit additional mortgages and. issue 
additional certificates, with reservation of the right to withdraw 
mortgages from the pool and deposit other mortgages instead. 
There was no stipulation in this agreement that the mortgages 
in the pool or those added or substituted are or would be liens 
on improved real estate not exceeding 60 per cent of the value 
of the real estate. The certificates issued and purchased by 
defendant trustees did not state the nature and value of the 
underlying security. , 

Plaintiffs further questioned the investment in the Bankers’ 
certificates because of' the relations between defendant trustees 
and the issuing company. ‘Thompson, the trustee, was presi- 
dent and director and held $15,000 of the stock of the Bankers 
Company. Thompson’s co-trustee, the trust company, had 9 
out of 19 of its directors who held $65,000 of the stock. Four 
of the 16 members of the Bankers Company directors were also 
directors of defendant trust company. 

It was held that in buying the mortgage participation cer- 
tificates from the Guaranty Company, the defendant trustees 
could properly rely on the representation of the Guaranty 
Company that all the mortgages in the pool were first liens 
not exceeding 60 per cent. of the value of the real estate. ‘The 
fact that the particular series in which defendant trustees in- 
vested was an open pool without limit as to amount and with 
the right reserved to the Guaranty Company to substitute one 
mortgage for another did not invalidate the investment by de- 
fendant trustees, inasmuch as the statutes authorized title 
guarantee companies to sell and trustees to invest in certifi- 
cates containing this reservation. However, in the case of the 
purchase by defendant trustees of the certificates in the Bank- 
ers Company, wherein it reserved the right to add or substitute 
mortgages, but did not stipulate that the new mortgages would 
be liens on improved real estate not exceeding 60 per cent of 
the value of the real estate, the mortgage participation certifi- 
cates were not legal investments for defendant trustees. The 
court also held that notwithstanding the fact that the mort- 
gages and certificates sold by the Bankers Company were good 
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investments and that the defendant trustees acted with the 
best of faith in the purchase of said certificates, nevertheless 
both Thompson and defendant trust company had such sub- 
stantial interests in the Bankers Company which precluded the 
defendant trustees from the purchase for the trust of said 
mortgage certificates. Plaintiffs, as beneficiaries, had the right 
to disavow these purchases and the defendant trustees were 
chargeable for any loss sustained on said certificates of Bankers 
Company. In its opinion, the court said: 


The trustees rely upon “A Supplement to an act entitled ‘An act 
concerning the investments of moneys and the retention of investments 
in certain cases, ’” P. L. 1920, c. 192, p. 377, as emended P. L. 1922, c. 
144, p. 255, P. L. 1926, c. 305, p. 506, and P. L. 1927, c. 81, p. 144, 
N. J. S. A. 3:16-2, to 3:16-4, 3:16-10, 7:4-26. The amendments of 
1922 and 1927 are of little moment, but we must examine the 1920 
act and 1926 amendment carefully. 

The supplement of 1920 authorized fiduciaries to invest “in shares 
or parts of bonds secured by mortgage.” ‘The mortgage must be a 
first lien upon imprgved real estate and must not exceed 60 per cent. 
of the estimated worth of the real estate. The bond and mortgage, 
together with any guaranties of payment, insurance policies, and other 
instruments and evidence of title, shall be held for the benefit of the 
investors by a trust company, bank or title guarantee company organ- 
ized under the laws of this state. Such corporation shall issue to 
each investor a certificate setting forth that it holds the instruments 
above mentioned for the benefit of the investors. 

This statute was taken, almost verbatim, from the New York De- 
cedents’ Estate Law, Consol. Laws, c. 13, as amended in 1918, Laws 
1918, c. 544. Under color of authority of the New York act, trustees 
subject to the jurisdiction of that state, bought participation in single 
mortgages as well as in pools of mortgages. But in New Jersey, 
there was doubt whether the supplement of 1920 permitted investment 
in a series or group of mortgages. Or perhaps I should say that the 
prevailing opinion of counsel deemed our statute not to authorize such 
investments. Hence the amendment of 1926. 

The 1926 amendment inserted a clause in the body of the sup- 
plement and added two long sentences at the end. It permitted in- 
vestment “in participation certificates or coupon bonds which shall 
entitle the holder to a proportionate share in a series or number of 
mortgages and bonds or extension or renewals thereof, deposited under 
a trust agreement with a trust company, bank or title guarantee 
corporation.” . 
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The requirements that the mortgages shall be first liens and not 
exceed 60 per centum of the estimated worth of the real estate, and 
that the corporation shall issue certificates to the investors,: became 
applicable to investments in participations in a series or number of 
mortgages. 


At the foot of the section, the legislature inserted authority to any 
trust company, title company or bank, incorporated under the laws of 
this state, to issue participation certificates or coupon bonds “secured 
by a trust mortgage or trust agreement deposited with a trust com- 
pany, bank, or title company organized under the laws of this State, 
which trust mortgage or agreement may include a number of bonds 
and mortgages and shall designate them as a series set apart as 
security for such participation certificates or coupon bonds and refer 
to them by brief description of dates, parties, amounts, reference to 
location of property, maturity and rate of interest. Such trust agree- 
ment or mortgage shall contain suitable provisions for substitution 
and extension of mortgages and bonds secured thereby and it shall not 
be necessary to insert such details in the participation certificates or 
coupon bonds other than by reference to such trust mortgage or 
agreement.” N. J. S. A. 17:4-26. 

While this part of the amendment in terms merely enlarges the 
powers of certain corporations, it should be construed to describe the 
certificates or bonds in which trustees were permitted to invest, al- 
though at least one seeming discrepancy between the two parts of the 
amendment may readily be noticed. The first part empowers trustees 
to buy certificates or bonds which “entitle the holder to a proportion- 
ate share” in the pool, while the second part of the amendment speaks 
of certificates or bonds “secured by a trust mortgage or trust agree- 
ment.” The one suggests a transfer of title; the other, security for 


a debt. 


Our Legislature did not invest the certificate of participation in a 
pool of mortgages. By the amendment of 1926, it authorized trustees 
to invest in a type of security which had been well and favorably 
known for a number of years. The business of guaranteeing mort- 
gages apparently had its origin in New York City at the beginning of 
the present century. About 1906, the participation certificate in 
individual mortgages and in pools or groups of mortgages was de- 
vised. I quote from the report of Commissioner George W. Alger to 
the Governor of New York October 5, 1934: “The typical group series 
certificate purported to assign to the holder an undivided coordinate 
share of a specified amount in bonds or mortgages then or thereafter 
deposited with a depositary, together with a corresponding share in the 
interest of said sum. . . . Typical group series certificates reserved to 
the issuing company the power to withdraw any mortgages from the 
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group and ‘substitute others of an equal face amount.” In 1926, 
when the Legislature acted, the New York companies had outstanding 
a billton and a half dollars of guaranteed mortgages and participation 
certifieytes.’ While by far the greater part of the business was done 
in single mortgages and participation therein, group series issues had 
been growing rapidly for some years—almost all of them subject to 
substitutions. One of them, noted by Mr. Alger, included 848 mort- 
gages amounting to.a total of about $10,000,000, when it went into 
default in 1933. 

New Jersey has always been a part of the New York investment 
market, strongly affected by investment habits there. It seems to me 
clear that our Legislature in 1926 intended to authorize New Jersey 
title companies to enter a field which was growing in popularity, the 
sale of participations in pools of mortgages of the same kind then 
fashionable in New York, and further, the Legislature intended that 
trustees: be permitted to invest in such certificates. We must not 
gauge the scope of the statute by the subsequent disasterous history 
of. mortgage: pools, but by the splendid record investments therein 
showed in 1926. 

An investment in a series of mortgages is, in its nature, very dif- 
ferent:.from. investment in a share in a single mortgage. A share in 
a single mortgage is payable when the mortgage is payable. But a bond 
secured by, or a participation in, a number of mortgages must have an 
independent maturity date for it cannot be supposed that all the mort- 
gages will fall due and be actually paid at the same time. 

The nature of the business also requires, or makes very convenient, 
that the issuing company shall have power—hedged about by proper 
restrictions and subject, perhaps, to the approval of the depositary 
—to substitute one mortgage for another. Let us assume, while 
certificates are outstanding and before they are payable, a building 
on one of the mortgaged properties burns down and the insurance 
money is collected. Or a mortgage goes into default and is fore- 
closed and the property sold. Must the money so acquired be distributed 
pro rata in reduction of the outstanding certificates, or must it lie idle 
and not earn any return? I think not, for such a course would be 
contrary ‘to uniform practice in 1926. The Legislature intended that 
the issuing corporation could reinvest in good bond and mortgage, 
and :place'the new security in the pool for the benefit of the investors. 
Or if mortgaged property deteriorated in value so that the mortgage 
became. unsafe, the issuing corporation ought to take the mortgage out 
of the pool and put in a better security. But the Legislature did not 
limit mortgage substitutions in such cases; it directed in general terms 
“suitable provisions for substitution.” bce 

Our statute is not clear; In effect, it directs that the issuing 
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company shall execute to some other trust company, bank or title 
company, a trust mortgage or an agreement or declaration of trust 
that it holds for the security of the investors the bonds and mortgages 
making up the pool. In order to make known exactly what mort- 
gages are security for the investors, such trust agreement shall list 
the mortgages by brief description. This would: indicate that the 
mortgages must be in existence at the time the trust agreement is 
made and points to a closed pool. But the statutory purpose is accom- 
plished if, from time to time, after the exectition and delivery of the 
trust agréement, lists of mortgages are attached to the trust agrec- 
ment or given to the depositary, so that there may be certainty at 
all times just what mortgages make up the pool. In my opinion, the 
questioned certificates were legal investments. 

When a trustee invests in a part of a single mortgage, he may 
inspect the premises and satisfy himself as to their value. He may 
examine the title papers to satisfy himself that the mortgage is a first 
lien. But when he buys a participation in a number of mortgages, 
perhaps 100 or more, it is impractical for him to examine or to secure 
appraisals of all the properties and to search all the titles. Yet the 
Legislature authorized him to make the investment. I think it must 
have been their intention that the trustee would be jusified in relying 
on the representation of the corporation issuing the participation as 
to the value of the property and the state of the title. 


A trustee is under no obligation himself to go to the court house 
to make a title search. He may rely upon the certificate of counsel 


; or of a title company. Likewise, he may rely upon the appraisal of a 

competent expert. Ordinarily, of course, a trustee lending on mort- 
: gage, cannot depend on the assurance of the borrower as to the statc 
‘ of the title or the value of the security. But this is not quite the situa- 
tion. The issuing company is more in the position of a middle man, 

guiding the flow of money from investors like our trustees, to the 
j borrowers, the makers of the mortgages. The Plainfield Title and 
p Mortgage Guaranty Company was authorized by our statute to guar- 


antee land titles. It was under the supervision of the Department 

of Banking and Insurance. Not only other trustees but cautious 

y businessmen invested their funds in such certificates, relying on the 

\ statement of the issuing company that the mortgages were first liens 
and did not exceed a certain percentage of the land value. 

t The defendant trustees had the certificate of the Plainfield Title 

t and Mortgage Guaranty Company that all the mortgages in the pool 

were first liens, and that no loan secured by such a mortgage “does 

exceed or will in future exceed 60 percentum of the estimated worth 

of the real estate.” The trustees were justified in relying upon these 
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representations. Ross v. Savings, etc., Co., 120 N. J. Eq. 87, 184 
A. 183. 

Complainants rely on Gates v. Plainfield Trust Co., 121 N. J. Eq. 
460, at page 470, 191 A. 304, at page 310, where a very able judge, 
Vice Chancellor Egan, surcharged a trustee for investing in the very 
series of certificates which are involved in the present case, and which 
are described fully in his opinion. He put his decision on alternate 
grounds, first that the investment was not authorized by the statute 
and second that the trustee was interested in the issuing’ company 
to such an extent that the investment was improper. The decree was 
affirmed by a per-curiam which does not show whether or not the Court 
of Errors and Appeals passed on the legality of the investment. 122 
N. J. Eq. 366, 194 A. 65. On this branch of the case, Vice Chancellor 
Egan leaned strongly on In re Stupack’s Estate, 154 Misc. 759, 278 
N. Y. S. 403. ‘That decision was thereafter reversed in 274 N. Y. 
198, 8 N. E. 2d 485, 488, 110 A. L. R. 1158. A quotation from Judge 
Lehman in the Court of Appeals states the legal issue: “Our problem 
is whether the Legislature, by the language used in describing lawful 
investments of trust funds, intended to include in that description 
investment in mortgage certificates like those in which, as shown upon 
the accounting in this case, the infant’s estate has been invested; and 
whether a fiduciary reading the statute with reasonable care would so 
understand. For that purpose we must read the language of the sta- 
tute in the light of its history and of the conditions prevailing when 
the statute was adopted.” 

After much hesitation and with great reluctance, I find myself un- 
able to follow in toto the opinion in Gates v. Plainfield Trust Co. The 
decree in that cause is fully supported by the second or alternate 
ground given in the opinion without regard to the legality of mort- 
gage participations as trust investment. 

The trustees’ purchase of certificates of several other companies 
is attacked on the same grounds as the certificates of the Plainfield 
Title and Mortgage Guaranty Company and is justified for the rea- 
sons above stated. 


The remaining branch of the case arises from the investment by 
the trustees of $269,000 in guaranteed mortgages and certificates of 
the Bankers Title and Mortgage Guaranty Company. The invest- 
ment has been reduced to around $150,000. Some $15,000 of these 
are certificates known as Series C. The trust agreement securing 
these’ certificates, between the Bankers Company and the Westfield 
Trust Company, as trustee or depositary, provided for an open pool: 
That is, Bankers was free to deposit additional mortgages and issue 
additional certificates, and it reserved the right to withdraw mort- 
gages from the pool and deposit other mortgages instead. Nowhere 
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in the agreement is there a representation or stipulation that the mort- 
gages in the pool and to be added or substituted, are and would be 
liens on improved real estate, not exceeding 60 per cent. of the value 
of the real estate. The certificates which issued pursuant to the agree- 
ment and which the defendant trustees purchased, are likewise silent on 
the nature and value of the underlying security. Now let us assume 
that when the trustees made this investment, all the mortgages in the 
pool met the statutory requirements. Still it was within the option 
of the issuing company, before the certificates were payable, to dilute 
the security with mortgages on vacant land up to 80 or 90 per cent. 
of the estimated worth of the same. Clearly, these certificates were 
not legal investments. 

The investment in these certificates and in other series of the 
Bankers company is further questioned because of the relations between 
the defendant trustees and the issuing company. The latter company 
was organized in 1926 by four groups, one being men prominent in 
defendant Peoples Bank and Trust Company, the remaining three 
groups being active in three other neighboring banks. There was 
$200,000 par value of Bankers capital stock issued, of which an 
average $65,000 was held, during the period the mortgages and certiti- 
cates were purchased, by nine, out of 19 directors of the defendant 
Peoples Bank. The Bankers’ board of directors had 16 members, one- 
quarter of whom were also directors of Peoples. The defendant 
Thompson was not financially interested in his co-trustee, the Peoples 
Bank. He held about $15,000 par value of the stock of the Bankers 
company and, until May, 1929, was its President. Thereafter, he 
remained a director. 

The rule that a trustee must not deal with himself needs no cita- 
tion of authority. But when we come to transactions between a cor- 
porate trustee and an affiliated corporation, or between an individual 
trustee and a company in which he has an interest, the application 
of the rule is not always easy. 

In Gates v. Plainfield Trust Co., supra, the trustee corporation, 
because it owned the majority stock of a company from which it bought 
mortgages for the trust was charged with the amount it paid for the 
securities, although its good faith in making the investments was 
not questioned. Our most recent case is Rothenberg v. Franklin 
Washington Trust Co., 127 N. J. Eq. 406, 129 N. J. Eq. 361, 
131 N. J. Eq. 463, 25 A. 2d 879. The trustee had 24 directors; 
its affiliated mortgage company, 13; there were 6 common directors. 
The same gentlemen were chairmen of the board and vice presidents 
of both companies. The trustee was required to relieve the estate of 
investments it had purchased from its affiliate. Vice Chancellor Fielder 
said [127 N. J. Eq. 406, 13 A. 2d 671]: “When the Trust Co. under- 
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took administration of this trust it became bound by an inflexible 
rule of law applicable in every case, that one having a trust relation 
or obligation toward another shall not place himself in a situation 
in which he might be tempted to take advantage of his cestui que trust, 
and for any act in violation of the rule, no matter how pure his in- 
tention, such act is voidable at the instance of the person he represents. 
This rule was adopted long ago by our court of errors and appeals. 
Staats v. Bergen, 17 N. J. Eq. 554. . . . Thus when directors of the 
Trust Co. voted to invest the money of this trust in securities taken 
over from the Mortgage Co., they had dual interests to consider and 
serve and, as all the cases point out, a trustee cannot serve two masters 
whose interests may be in conflict and the complainants. have an 
absolute right to disavow such investments (citing cases), unless by 
their subsequent actions or conduct they can be said to have concurred 
or asquiesced in the investments. It matters not that those Trust Co. 
directors who were officers and directors of the Mortgage Co. did not 
vote at the board meeting at which investments of the trust funds was 
considered and authorized. They were present at the meeting and it 
was their duty, as it was the duty of every member of the board, to find 
2 proper and advantageous investment of the funds entrusted to their 
care and they could not shirk that duty or acquire any advantage to 
themselves by declining to vote.” 

Mr. Thompson and nine directors of the Peoples Bank had a very 
substantial interest in the Bankers Mortgage and Title Guaranty Co. 
The prosperity of the latter and the value of its shares of stock de- 
pended on its ability to sell mortgage securities. Our trustees were 
unable to appraise those securities with an impartial mind, for if they 
should have decided that the offerings of Bankers were not safe in- 
vestments, they would have ruined that company. It is a fact, as 
indicated by the proofs, that the mortgages and certificates sold by 
Bankers were good investments and it is also a fact that the trustees 
acted with the best of faith. But that does not affect the result. The 
rule here involved is one of important public policy which gives to 
the beneficiaries of the trust the right to disavow these investments. 

The defendants urge acquiescence and laches. One of the life 
tenants, Robert R. Sinclair, living in Florida, employed counsel in 
1931. His counsel made inquiries which elicited considerable informa- 
tion, especially in Mr. Thompson’s letter of June 29, 1931, but not 
enough to put Mr. Sinclair on notice of the relations between the 
trustees and the Bankers company. It does not appear that the other 
life tenant, Mrs. Baird, or any of the remaindermen, had any knowl- 
edge whatever of these relations or of the legal deficiencies of the Series 
“C” certificates, until shortly before this litigation was begun in the 
fall of 1935. The defense cannot be sustained. 





BANKING DECISIONS 


In this department are published each month all of the important deci-. 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences. 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Notice of Defect Where Check Complete and Regal 
Upon Its Face 


Landau v. Schmitz, Court of Errors and Appeals of New Jersey, 33 Atl: 
Rep. (2d) 860 


Where there is no notice of a defect in the title of a person 

’ negotiating a check complete and regular on its face, the person taking: 

the same for full value must have knowledge of a defect in title of 

the person negotiating the same, or knowledge of such facts as 

amounted to bad faith in taking the instrument, in order to defeat 
recovery. 

One Friedman, payee of a check of $250, asked the plaintiff, al 
acquaintance, to cash the check for him as Friedman did not have 
time to get to his bank to cash it. The plaintiff cashed the check for 
Friédman. The check was indorsed by Friedman and subsequently 
indorsed by the plaintiff. The check was protested at the bank upon 
which it was drawn and notices were duly sent, Plaintiff then brought 
this action against defendant, maker of the note. The lower court 
found for the defendant. On appeal by the plaintiff the judgment 
was reversed. In his defense defendant contended that Friedman 
did not have title to the check drawn to his order because the 
consideration therefor was illegal. 


It was held that there was no evidence that the plaintiff had 
actual knowledge of any infirmity, nor was there any evidence that 
he had knowledge of any facts that would have constituted plaintiff’s 
act in taking the check as bad faith. The plaintiff, therefore, was 
entitled to a directed verdict in his favor. 


Action by Sam Landau against William Schmitz, also known as 
W. Schmitz, to recover on a check. Judgment for defendant; and 
plaintiff appeals. Reversed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §8§ 348, 631. 
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Hammer & Hammer, Joseph A. Feder, and Jack Rinzler, all of 
Passaic, for plaintiff-appellant. 

Lewis S. Jacobson and Paul C. Kemeny, both of Perth Amboy, for 
defendant-respondent. 


BODINE, J.—The present action was against the maker of a check 
of the tenor following: ‘‘First Bank and Trust Company Perth Amboy, 
N.J. Nov. 12, 1940 No. 60 Pay to the order of David Friedman $250.00 
Two hundred and fifty 00/00 Dollars Payable at par through the 
Federal Reserve Bank or New York Clearing House H. Schmitz.’’ 

The endorsements, other than the bank endorsements, were as follows: 
‘‘David Friedman Sam Landau.’’ : 

The payee and endorser of the check, David Friedman, is a member 
of the bar of this state. 

The testimony shows that the plaintiff, Sam Landau, an auctioneer, 
was in the course of his business on November 12, 1942, in the United 
States Bankruptcy Court at Paterson. Friedman asked him if he would 
not cash this check, showing it to him. This he did and gave Friedman 
$250 in cash. Friedman, in addition to his duties as a member of the 
bar, was also court reporter in the bankruptcy court. He banked in 
East Rutherford and when asking Landau to cash his check said: ‘‘Sam, 
I haven’t the time to get to my bank and I can use the cash, I won’t 
be able to get to my bank before three o’clock. Will you be able to cash 
this for me?’’ To this, Landau said he replied, ‘‘Certainly,’’ and cashed 
it for him. Thereafter the check was protested at the bank upon which 
drawn and notices were duly sent. 

The only defense seems to have been one under R. S. 7:2-59, 
N. J. 8. A., that Friedman did not have title to the check drawn to his 
order because the consideration therefor was illegal. The proofs in the 
case show that the check was complete and regular upon its face; that 
Landau became the holder of it before it was over-due and that he took 
it in good faith and for value, and that he had no notice of any infirmity 
in the instrument or defect in the title of the person negotiating it. 
R. S. 7:2-52, N. J. 8. A. 

- Section R. S. 7:2-56, N. J. S. A., provides what constitutes notice of 
defect and is as follows: ‘‘To constitute notice of an infirmity in the 
instrument or defect in the title of the person negotiating the same, 
the person to whom it is negotiated must have had actual knowledge 
of the infirmity or defect, or knowledge of such facts that his action 
in taking the instrument amounted to bad faith.’’ 

There is no evidence that the plaintiff had actual knowledge of any 
infirmity, nor is there any evidence that he had knowledge of: such facts 
that his action in taking the instrument amounted to bad faith. 

There is no proof whatever that he had knowledge of any of the facts 
relating to the issuance of the check. A reasonable man, under the 
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circumstances proved, could certainly have not had bad faith, and there 
should have been a verdict directed in his favor. The issue was not one 
which could be submitted to the jury. Alexander v. Reiter, 99 N. J. L. 
447, 123 A. 869. 

Judgment is reversed with costs, to the end that a _— be 
entered for the plaintiff in the court below. 


Holder in Due Course of Instrument Containing 
Conditional Sales Contract and Note 


Peoples Loan & Finance Co. v. Ledbetter; Court of Appeals of Georgia; 
26 S. E, Rep. (2d) 671 


A negotiable note in the hands of a holder in due course is not 
subject to defense which involved a transaction between the payee © 
of the note and the maker, entered into after the transfer of the note 
to the holder in due course, whereby the maker surrendered the 
automobile purchased and for the payment of which the note and 
contract had been executed, to the payee, in consideration of the 
payee’s delivering to the maker another automobile and agreeing to 
assume the amount due by the maker on the note and contract, unless 
such holder was a party to the transaction and released the maker 
from his obligation. 

On June 10, 1941, defendant purchased a Pontiac automobile 
from a dealer and executed an instrument consisting of a promissory 
‘note and conditional sales contract to the dealer as payee in payment 
of the purchase price of the Pontiac. The note in the sum of $709.68 
was to be paid in 12 installments, the first installment being due 
on July 18, 1941. The conditional sales contract provided for 
retention of title of the Pontiac by the dealer, until the installments 
were paid. On June 11, 1941, payee assigned and transferred sales 
contract and note to plaintiff and also gave plaintiff the recorded 
retention title certificate. Plaintiff later brought suit against 
defendant to recover $591.40 as principal, accrued interest and 
attorney’s fees. The defendant denied liability. Defendant admitted 
execution of note and that the note and sales contract were assigned 
to the plaintiff. Defendant, nevertheless contended that he was not 
indebted to plaintiff, inasmuch as before the first installment became 
due, he returned the Pontiac to payee, and payee gave the defendant 
another automobile in place of his equity in the Pontiac. The payee 
further agreed with defendant to assume and satisfy the note and 
sales contract transferred to plaintiff, and to pay off the entire 
balance due on the note as soon as payee could sell the Pontiac. 
Defendant made no payments on the note. The two payments which 
were made on the note were paid by the payee. Defendant contended 


NOTE—PFor similar decisions see B.L.J. Digest (Fifth Edition) § 631. 
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that plaintiff knew of the arrangement between payee and himself, 
and further that as a result of a re-sale of the Pontiac to another 
the sales contract for the re-sale was assigned to the plaintiff. De- 
fendant also contended that a floor plan loan which the plaintiff 
made to the payee included and covered the Pontiac. 

It was held that notwithstanding the fact that the note in the 
hands of the plaintiff might be secured by retention of title contract 
covering the Pontiac, this suit was not a suit to foreclose the retention 
of title contract or to establish any lien in behalf of the plaintiff in 
the Pontiac. It was therefore immaterial, in so far as it affected the 
plaintiff’s right to recover on the note sued on, whether the plaintiff 
had knowledge or notice that defendant had retraded Pontiac to 
payee, or that the floor plan loan which plaintiff made to payee 
eovered the Pontiac, or that the plaintiff ini acquiring a transfer from 
the payee of the retention of title contract by which payee sold the 
Pontiac to another, had actual notice that this was the automobile 
which was security for defendant’s debt to plaintiff as transferee. 
The conditional sales contract and note was a negotiable instrument 
and in the hands of the plaintiff as a holder in due course was not 
subject to the defenses available to prior parties among themselves. 


Action by the Peoples Loan & Finance Company against J. R. Led- 
better on.a note transferred to plaintiff by payee. Judgment overruling 
plaintiff’s motion for new trial after direction of a verdict for defendant, 
and plaintiff brings error. 

Reversed. 

Hirsch, Smith, Kilpatrick, Clay & Cody, A. G. Cleveland, Jr., A. S. 
Clay, and Bertram S. Boley, all of Atlanta, for plaintiff in error. 

Benton E. Gaines, of Atlanta, for defendant in error. 


STEPHENS, P. J.—Peoples Loan & Finance Company instituted 
suit against J. R, Ledbetter to recover $591.40 as the principal, accrued 
interest, and attorney’s fees, due on a promissory note executed by the 
defendant on June 10, 1941, in favor of Robert T. Crain Company, Inc., 
which had been transferred by that company to the plaintiff on June 11, 
1941. A copy of the instrument, which is designated as a ‘‘ promissory 
note and conditional-sales contract,’’ was attached to the petition. It 
recited that the maker had purchased from the payee a described Pontiac 
automobile, and that the principal of the note, $709.68, was to be paid 
in twelve monthly installments of $59.14 each, the first falling due July 18, 
1941. This instrument recited that title to the automobile should remain 
in the seller, the payee of the note, until the installments were paid. On the 
back of the note appeared an assignment and transfer from the payee 
to the plaintiff, dated as alleged, which provided as follows: ‘‘For value 
received pay to the order of Peoples Loan & Finance Corporation, 
Marietta, Georgia. And the dealer does hereby transfer, assign, and 
set over to the Peoples Loan & Finance Corporation the within agree- 
ment and note, the retention-title certificate duly recorded, and the 
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property therein described, and all the right, title and interest:therein. 
of the undersigned, the dealer, are hereby sold, assigned and transferred 
to the said Peoples Loan and Finance Corporation.’’ This. transfer 
also provided: ‘‘In case of nonpayment of principal or interest after 
maturity, when due, suit may be brought by the holder of this note 
against any one or more or all of us at the option of the said ‘holder, 
whether or not such suit has been’ commenced against the maker,: and 
that in any such suit the maker may be joined with one or more or all 
of us at the option of the holder.”’ oF 


The defendant denied liability. He admitted the execution of the 
note and that it and the contract were transferred to the plaintiff. For 
further answer he alleged that he was not indebted on the noté to the 
plaintiff, that he entered into the contract with Robert T. Crain Company 
for the purchase of the automobile as appears from the note and céntract, 
that before maturity of the first payment the defendant returned the 
automobile to the Robert. T. Crain Company, who gave the deféndant 
another automobile in place of his equity in the Pontiac and agreed with 
the defendant to assume and satisfy the note and contract transferred 
to the plaintiff, and to pay off the entire balance due on this note and 
contract as soon as it could sell the Pontiac; that the defendant made 
no payments to the plaintiff on the note and contract but the two 
payments made thereon were made by the Robert T. Crain Company; 
that the plaintiff knew this in that the defendant purchased several cars 
through the Robert T. Crain Company which were financed with the 
plaintiff and on which the defendant was making regular monthly 
payments direct to the plaintiff; that on August 2, 1941, the plaintiff’s 
agent, Glover Smith, the Robert T. Crain Company, and the plaintiff 
entered into an agreement whereby the Robert T. Crain Company 
transferred this Pontiac to B, L. Custer, who executed a conditional-sale 
contract therefor reciting a balance due to the Crain Company and the 
plaintiff of $725.47, which contract was’ simultaneously with its execu- 
tion transferred to the plaintiff by the Crain Company without con- 
sideration other than as has been set out; that the plaintiff at this time 
had full notice and knowledge that the contract sued on was in existence 
and in its possession, and also knew of the interest of the defendant 
therein; that on or about the same day ‘the plaintiff gave the Rebert T:. 
Crain Company its check for $2,650, purporting to include payment 
to it of $600 arising from the sale of the Pontiac to Custer, and at the 
same time required this company to give to the plaintiff its check for 
$4,906 which check included an item to the plaintiff of $901 déaseribed 
therein as ‘‘pay off floor plans 1941 Pontiac S. 8 tudor 8-341843-$901 ;”’ 
that at the time of this transaction the bank account of Robert T. Crain 
Company was overdrawn by reason thereof, but its check to the plaintiff 
was paid by the bank; that the floor-plan loan referred to oni the check; 
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if -actual cash advance loan was made, was made about July 29, 1941, 
with-full knowledge by the plaintiff of the contract sued on and while 
it was the holder thereof; that the plaintiff undertook to pay itself the 
proceeds of the sale of the Pontiac to the exclusion of the right of the 
defendant to have such proceeds applied to the payment of his contract 
held by the plaintiff, all with full notice and knowledge of the existence 
of the contract sued on and while holder thereof and in fraud of the 
defendant; that the plaintiff and its agent, Glover Smith, furnished the 
financing for the business of the Robert T. Crain Company, were in its 
place of business several times daily, and knew all about every phase 
of their transaction herein set out, and have with full knowledge and 
notice of such facts fraudulently undertaken to apply the proceeds of 
the sale of the Pontiac to its own advantage in fraud of the defendant, 
and that the plaintiff has received and retained $725.47 arising from 
the sale of the Pontiac, and as to this defendant the note and contract 
sued on have been paid. 

The case proceeded to trial. There was evidence tending to sub- 
stantiate the allegations of the answer. The evidence would have 
authorized a finding that the plaintiff, in the transactions alleged in 
the answer, did not have actual knowledge of the fact that the 
defendant, before the maturity of the first installment under the note 
and contract, had surrendered his equity in the Pontiac to Robert T. 
Crain Company which had agreed to assume the balance due by 
the defendant on the note and contract and to pay the plaintiff. 
The evidence also authorized a finding that the plaintiff, relatively to 
the transaction set out in the answer, did not know, in advancing money 
to and receiving money from the Robert T. Crain Company under the 
floor plan, that this Pontiac automobile was included and did not know, 
relatively to the sale of this Pontiac to Custer, that it was the same auto- 
mobile which had been sold to the defendant and for which it held his 
note and contract. It appeared from the evidence that the first install- 
ment became delinquent, and the plaintiff notified the defendant who 
did not communicate with the plaintiff but with the Robert T. Crain 
Company who assured the defendant that it would take care of the 
past-due installment and the future installments. It appeared that the 
defendant paid for the other automobile which he received from the 
Robert T. Crain Company in exchange for the equity in the Pontiac. 
There was evidence that the Robert T. Crain Company paid two install- 
ments of the defendant’s note to the plaintiff. It also appeared from 
the evidence that the sale of automobiles by the Crain Company was 
financed by the plaintiff; that the Crain Company became insolvent 
and was indebted to the plaintiff in the sum of approximately $30,000, 
and that on September 8, 1941, about three months subsequently to the 
execution of the note and contract sued on, the plaintiff brought an 
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equitable action against the Crain Company and placed it in the hands | 
of a receiver. 

At the conclusion of the evidence both parties moved the court to 
direct a verdict and the court directed a verdict for the defendant. 
The plaintiff moved for a new trial on the general grounds and by 
amendment added an additional ground in which it contended that the 
direction of the verdict was contrary to law because it appeared from 
the evidence that the plaintiff was a holder in due course of the note 
sued on, that the floor-plan loan made to the Crain Company by it on 
July 29, 1941, was a bona fide transaction, and the plaintiff actually 
parted with the money and was actually repaid by check on August 2, 
1941, that it appeared that the defendant swapped his equity in the 
Pontiae to the Crain Company which amounted to a sale and therefore, 
the defendant had no right in regard to the automobile, that the purchase 
of the Custer note and contract was a bona fide transaction for which 
the plaintiff actually parted with the consideration and that the evidence 
did not exclusively establish the right of the defendant to be relieved 
from liability, 

The judge overruled the plaintiff’s motion for new trial and it 
excepted. 

Under the evidence a jury would have been authorized to find that’ 
the plaintiff was a holder in due course of the negotiable instrument 
sued on. A holder in due course is a holder of a negotiable instrument 
who has taken it under the following conditions: ‘‘(1) That it is com- 
plete and regular upon its face; (2) That he became the holder of it 
before it was overdue, and without notice that it had been previously 
dishonored, if such was the fact; (3) That he took it in good faith and 
for value; (4) That at the time it was negotiated to him he had no 
notice of any infirmity in the instrument or defect in the title of the 
person negotiating it.’’? Code, § 14-502. The conditional-sale contract 
and promissory note sued on was a negotiable instrument and in the 
hands of a holder in due course was not subject to the defenses available 
to prior parties among themselves. See Colson & Sons v. Ellis, 40 Ga. 
App. 768, 151 8. E. 654; Code, § 14-502. Such an instrument in the 
hands of a holder in due course would not be subject to the defense 
which involved a transaction between the payee of the note and the 
maker, entered into after the transfer of the note to the holder in due 
course, whereby the maker surrendered the automobile purchased and 
for the payment of which the note and contract had been executed, to 
the payee, in consideration of the payee’s delivering to the maker another 
automobile and agreeing to assume the amount due by the maker on 
such note and contract, unless such holder was a party to this transaction 
and released the maker from his obligation. 

The action in the present case is a suit by the plaintiff, Peoples Loan 





1082 THE BANKING LAW JOURNAL 


& Finance:Company, as transferee of the note which the defendant 
Ledbetter ‘executed to the Crain Company in payment of the purchase 
price of:a‘Pontiac automobile which the defendant had bought from the 
Crain Compariy. Notwithstanding this note in the hands of the plaintiff 
may be’ seéured by retention of title contract covering this automobile, 
this is not a suit to foreclose the retention of title contract. or to establish 
any lier=in behalf of the plaintiff on the. automobile. It is therefore 
immatefial,.in so far as affecting the plaintiff’s right to a common law 
judgment ‘6h the note sued on, whether the plaintiff had knowledge or 
notice’ that Ledbetter had retraded the automobile to the Crain Company, 
or that the floor plan loan which the plaintiff made to the Crain Company 
covered this specific automobile, or that the plaintiff, in acquiring 2 
transfer from the Crain Company of the retention of title contract by 
which the Crain Company sold this same automobile to Custer, had 
actual notice that this was the automobile which was security for Led- 
better’s debt ‘to the plaintiff as transferee as evidenced by the note 
sued on. 

It not appearing from the evidence that the plaintiff, who was a 
holder in due course, was a party to, or in any way agreed to, the 
transaction under which the defendant Ledbetter traded the Pontiac 
automobile back to the Crain Company pursuant to which the Crain 
Company agreed with Ledbetter to pay Ledbetter’s installments under 
the. note to the plaintiff, and it appearing from the evidence that the 
note suéd on had not been paid, a verdict for the defendant was not 
demanded. The court erred in directing a verdict for the defendant and 
in afterwards overruling the plaintiff’s motion for new trial. 


Recovery of All Usurious Interest Paid on Loan 


Cockrell v. First Federal Savings & Loan Ass’n, Municipal Court of 
Appeals for the District of Columbia, 33 Atl. Rep. (2d) 621 


Where more than lawful interest has been taken or received on a 
loan the entire. amount of interest taken or received is deemed by 
statute unlawful interest. The statutory provision for recovery of 
unlawful interest does not limit recovery to the amount above the 
lawful rate of interest. 

Plaintiff borrowed the sum of $4,959.13 from the defendant. In 
payment of the loan she was compelled to pay to the defendant the 
sum of $7,497.46. Plaintiff alleged that the interest charged and paid - 
exceeded by $722.00 the true amount of interest due on said loan. 
Plaintiff thereupon brought this action against the defendant seeking 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1583. 
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to recover the entire amount paid by way of interest in the sum of 
$2,538.33. Defendant contended that under the statute providing for 
recovery of usurious interest paid, recovery could not be had of the 
whole interest paid, but was limited to the excess over and above the 
lawful rate of interest. 


It was held that under the circumstances the plaintiff was entitled 
to recovery of the entire amount charged as interest. The entire 
amount received as interest is thus deemed ‘‘ unlawful interest.’’ 


Action by Nettie L. Cockrell against First Federal Savings and Loan 
Association for usury allegedly collected by defendant from plaintiff. 
From a judgment for defendant plaintiff appeals. 

Reversed. 

Jesse Lee Hall, of Washington, D. C. (William J. Neale, of Washing- 
ton, D. C., on the brief), for appellant. 

J. E. Bindeman, of: Washington, D. C. (Sefton Darr, of Washington, 
D. C., on the brief), for appellee. 


HOOD, A. J.—Appellant brought an action for the recovery of 
alleged usury. In her complaint she alleged, in substance, that on or 
about the 15th day of February, 1936, she borrowed from the defendant 
and its predecessor the sum of $4,959.13; that in payment of the loan 
she was compelled to pay to the defendant the sum of $7,497.46; that 
the interest charged and paid exceeded by $722.03 the true amount of 
interest due on said loan; and she sought to recover the entire amount 
paid by way of interest in the sum of $2,538.33. 

Defendant filed a motion to dismiss the complaint and this motion 
was granted with leave to plaintiff to file an amended compiaint. An 
amended complaint was filed alleging, in substance, that on, to wit, the 
30th day of April, 1934, plaintiff borrowed from defendant’s predecessor 
the sum of: $3,750.00; that on, to wit, February 15, 1936, the loan was 
inereased to $4,250.00; that the defendant and its predecessor made 
advancements to the plaintiff in the total sum of $4,533.41; that the 
interest rate on said loan was 6 per cent per annum; that in payment 
of said loan plaintiff was compelled to pay defendant the total sum of 
$7,501.06 though in fact the total sum of principal and agreed interest 
amounted to but $6,156.10; that thereby plaintiff was compelled to pay 
excess interest in the sum of $1,344.96; and plaintiff asked for judgment 
for $2,967.65, the total amount paid over and above the actual money 
advanced. To the amended complaint was attached an extended bill of 
particulars including detailed interest calculations and eopies of bonds 
and deeds of trust involved in the transaction. 

A motion to dismiss the amended complaint was filed and likewise 
granted with leave to amend; but the trial court did not state upon what 
ground or grounds the action was being dismissed, nor indicate in what 
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particulars the amended complaint was defective. Plaintiff elected not 
to amend, final judgment was entered against her, and this appeal taken. 

I. Appellee contends that, since the amended complaint stated the 
loan in a different amount and at a different time from that alleged in 
the original complaint, it stated a new cause of action which was barred 
by the statute of limitations shortly after the filing of the original 
complaint. 

An amendment which merely explains, amplifies or elaborates, or 
gives greater precision to, the allegations of the cause of action originally 
presented, is not the statement of a new cause of action. Seaboard 
Air Line Ry. v. Renn, 241 U. S. 290, 36 S. Ct. 567, 60 L. Ed. 1006; 
Neubeck v. Lynch, 37 App. D. C. 567, 37 L. R. A., N. S., 813; Steven v. 
Saunders, 34 App. D. C. 321: The test is ‘‘whether the cause of action 
remains the same in substance, notwithstanding differences of specifica- 
tion.’’ District of Columbia v. Frazer, 21 App. D. C. 154. Substitution 
of the correct date does not operate to change the cause of action. 
Andrews v. Marsden, 278 Pa. 56, 122 A. 171, 29 A. L. R. 636. In spite 
of changes in dates and amounts, it is evident that both the original 
and amended complaints were based on the same transaction—a claim 
for usury paid on account of a loan to plaintiff—and that defendant 
has been in no manner misled or prejudiced by the amendment. New 
York Cent. & H. R. R. Co. v. Kinney, 260 U. S. 340, 43 S. Ct. 122, 
67 L. Ed. 294. 

Appellee also urges that because the amended complaint sought 
judgment for $429.32 more than claimed in the original complaint, a 
new cause of action was thereby introduced. In United States Casualty 
Co. v. District of Columbia, 71 App. D. C. 92, 103, 107 F. 2d 652, 663, 
the court said: ‘‘Even new items of damage arising out of the same 
transaction may be added by amendment without stating a new cause 
of action, so long as the same measure may be applied.’’ 

That case cited with approval Armstrong & Latta v. City of Phila- 
delphia, 249 Pa. 39, 94 A. 455, 458, Ann. Cas. 1917B, 1082, in which 
it was said: ‘‘It is well-settled law that an amendment which merely 
introduces an additional element of damage drawn out of the same 
circumstances may ‘be allowed at any time, as it does not introduce a 
new cause of action.’’! 

In our opinion the amended complaint did not state a new cause of 
action and the motion to dismiss should not have been granted on this 
ground. 

II. Appellee contends that under Section 28—2703 of the Code a 
ereditor seeking to enforce a usurious contract forfeits the whole of the 
interest contracted to be received, but under Section 28—2704, pro- 


1See, also, Goodacre v. Schulmier, 64 App. D. C. 10, 73 F. 2d 519; Bentley v. 
Standard Fire Ins. Co., 40 W. Va. 729, 23 S. E. 584. 
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viding for the recovery back of usurious interest paid, recovery cannot, 
be of the whole of the interest paid but is limited to the excess over and 
above the lawful rate of interest.2 For this proposition it relies upon 
Carter v. Carusi, 112 U.S. 478, 5S. Ct. 281, 28 L. Ed. 820, a case which 
arose in this District prior to the Code enactments and was governed 
by Sections 715 and 716 of the District of Columbia Revised Statutes. 
We do not interpret that decision as sustaining appellee’s contention. 
Section 716 of the Revised Statutes, corresponding to Section 28—2704 
of the Code, expressly provided for recovery of ‘‘all the interest paid.”’ 

In Richards v. Bippus, 18 App. D. C. 293, 304, decided some years 
after the Carusi case, and involving the same sections of the Revised 
Statutes, the court, referring to these two sections, said: ‘‘The law does 
not vitiate the loan or destroy the obligation to repay the principal on 
account of the usury. It contents itself with forfeiting all of the 
interest contracted for, if unpaid, or with permitting its recovery, if 
paid, by action begun within one year after payment. (Sec. 716)”’ 

In Brown v. Slocum, 30 App. D. C. 576, decided after enactment 
of the Code, recovery was allowed for the entire amount of interest paid, 
and there was no intimation in the decision that one who has charged 
and collected usurious interest may retain the legal amount of interest 
and be compelled to refund only the excess. In Knott v. Jackson, D. C. 
Mun. App. 31 A. 2d 662, this court affirmed a judgment for recovery 
of the entire amount of interest paid on a usurious contract. 

We find nothing in the statutes nor in the decisions which sustains 
appellee’s contention that a party who has successfully collected usurious 
interest may retain the legal amount of interest while one who has only 
contracted to receive usurious interest must forfeit the entire interest. 
We cannot believe Congress intended more favorable treatment of one 
who collects usury than one who seeks to collect it. We think that where 
more than lawful interest has been taken or received the entire amount 
taken or received is deemed ‘‘unlawful interest’’ under Section 28—2704. 

III. Appellee’s third contention is that the order of the trial court 
in effect did nothing more than allow a further amended complaint to 
be filed, that this was a matter within the discretion of the trial court, 
and consequently was not the subject of an appeal. For this proposition 


* Code 1940, 28—2703: “If any person or corporation shall contract in the Dis- 
trict, verbally, to pay a greater rate of interest than six per centum per annum, 
or shall contract, in writing, to pay a greater rate than eight per centum per 
annum, the ereditor shall forfeit the whole of the interest so contracted to be 
received: Provided, That nothing in this chapter contained shall be held to repeal 
or affect sections 26—601 to 26—611.” 

Code 1940, 28—2704: “If any person or corporation in the District shall directly 
or indirectly take or receive any greater amount of interest than is herein de- 
clared to be lawful, whether in advance or not, the person or corporation paying 
the same shall be entitled to sue for and recover the amount of the unlawful 
interest so paid from the person or corporation receiving thd same, provided said 
suit be begun within one year from the date of such payment.” 
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appellee relies upon Clawans v. Whiteford, 60 App. D. C. 412, 55 F. 2d 
1037, but that case does not answer the question here before us. Although 
generally the matter of the allowance or refusal of an amendment. is 
within the discretion of the trial court, we do not understand the rule 
to be that a party must continue to amend his pleadings so long as the 
trial court permits. When a motion to dismiss is granted with leave 
to amend, the party whose complaint is dismissed has the election to 
amend or to stand on his pleading. If he elects not to amend, final 
judgment is entered and from that judgment an appeal may be taken. 
Parson v, Parker, 3 MacArthur 9; Deane v. Echols, 2 App. D. C. 522; 
Poling v. Jeffords, 56 App. D. C. 88, 10 F, 2d 653; Western Electric Co., 
Ine., v. Pacent Reproducer Corporation, 2 Cir., 37 F, 2d 14. 


Confidential Relationship As Affecting Validity 
of Gift 


Bentson v. Ellenstein, Supreme Court of Minnesota, 10 N. W. Rep. 
(2d) 282 


The mere existence of a confidential relationship does not, as a 
matter of law, operate to bar the right of a beneficiary to receive 
a gift. If the donor was at the time of sound mind and clearly 
understood the transaction and exercised a free will in the act, being 
under no restraint or undue influence, such gift will be supported. 

In this case an action was brought to cancel a deed executed by 
the decedent to one who was decedent’s confidential agent, on ground 
of undue influence. It was held that whether or not decedent had 
competent and independent advice was a matter to be considered 
by the trial court, but absence of such advice was not conclusive 
against the validity of the transaction, where there was sufficient 
evidence to sustain a finding that no undue influence was exercised 
upon decedent. 


Action by Lena Bentson against Edith A. Ellenstein and others to 
vacate and annul certain deeds made by a decedent purporting to convey 
a joint one-half interest in certain real estate to defendant, which deeds 
were executed and delivered after decedent had made her will devising 
such real estate to plaintiff and others. From a judgment for the named 
defendant, the plaintiff and Bernice B. Cotlow, intervener, appeal. . 

_ Affirmed. 

Louis H. Joss and M. E, Culhane, both of Minneapolis, for appellant 
Bentson. 

Joseph L. Nathanson, of Minneapolis, for intervener-appellant. 
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Kingman, Cross, Morley, Cant & Taylor and Harry E. Howlett, all of . 
Minneapolis, for respondent. 


LORING, J.—Plaintiff, as devisee under the will of Bird Bentson 
Waixel, deceased, brought this action to vacate and annul certain deeds 
made by decedent purporting -to convey a joint one-half interest in 
certain real estate through a conduit of title to defendant Edith A. 
Ellenstein. These deeds were executed and delivered after decedent had 
made her will devising such real estate to the plaintiff and others. 
Relief was sought on the ground of fraud and undue in‘luence, plaintiff 
relying largely upon the fact that the defendant Edith A. Ellenstein 
had charge of Mrs, Waixel’s property and affairs, to a great extent 
looked after her personal wants, and was in effect her confidential agent 
and manager. The trial court made findings of mental competency on 
the part of decedent and that, notwithstanding her physical ailments, 
she was able to and did comprehend and understand the nature and 
extent of her property and the effect of her action in placing the real 
estate here in controversy in joint tenancy between herself and the 
defendant Edith. It also found that there was no fraud or undue influ- 
ence practiced upon her. These findings are amply sustained by the 
evidence which leaves the plaintiff relying upon the contention that the 
fiduciary relationship between Edith and the deceased was of such 
character that, as a matter of law, it conclusively vitiated the trans- 
action and that rescission thereof must be granted by the court notwith- 
standing its well-supported findings. 

1. The general rule appears to be that the mere existence of a con- 
fidential relationship does not, as a matter of law, operate to bar the 
right of a beneficiary to receive a gift. If the donor was at the time 
of sound mind and clearly understood the transaction and exercised a 
free will in the act, being under no restraint or undue influence, such 
gift will be supported. 28 C. J., Gifts, p. 653, § 51; 24 Am. Jur., Gifts, 
pp. 756, 757, § 49. The fact that such a confidential and fiduciary rela- 
tionship was present in this case was a matter to be considered by the 
trier of fact along with other evidence, but it is not conclusive against 
the donee, though all such transactions are carefully scrutinized by a 
court of equity. As said in Ralston v. Turpin, 129 U. 8S. 663, 674, 675, 
9S. Ct. 420, 424, 32 L. Ed. 747, 751, where the court had under consid- 
eration a relationship similar to that in the case at bar: 


“‘The agent is bound to act with absolute good faith toward the 
principal in respect to every matter intrusted to his care and manage- 
ment. In accepting a gift from his principal, he is under an obligation 
to withhold no information in his possession respecting the subject of 
the gift, or the condition of the estate in his hands, which good faith 
requires to be disclosed, or that may reasonably influence the judgment 
of the principal in making the gift. All transactions between them 
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whereby the agent derives advantages beyond legitimate compensation 
for his services will be closely examined by courts of equity, and set 
aside if there be any ground to suppose that he has abused the confidence 
reposed in him... . 

‘“We do not intend to qualify or weaken, in any degree, these salutary 
doctrines. Their recognition, however, does not determine the present 
case, unless it be held that a principal cannot, under any circumstances 
whatever, make a valid gift to his agent of property committed to the 
latter’s care or management. No such doctrine has ever been estab- 
lished, nor could it be, without impairing the natural right of an owner 
to make such disposition of his property as he may think would best 
subserve his interest and comfort or gratify his feelings.’’ 


In the case of Woodbury v. Woodbury, 141 Mass, 329, 331, 5 N. E. 
275, 278, 55 Am. Rep. 479, the court approved the following language: 


‘‘The mere existence of such a confidential relation does not, as a 
matter of law, operate to bar the right of a beneficiary to receive such a 
bounty. If the donor was, at the time, of sound mind, and clearly under- 
stood the transaction, and exercised a free will in the act, under no 
restraint or undue influence, such gift will be supported.’’ 


To the same effect is Uhlich v. Muhlke, 61 Ill. 499. Although this 
court has never before directly passed upon this question, it has recog- 
nized the validity of a gift between persons in varying degrees of con- 
fidential relationship. O’Neil v. O’Neil, 30 Minn, 33, 14 N. W. 59; In 
re Estate of Miller, 180 Minn. 70, 230 N. W. 275; Boynton v. Simmons, 
156 Minn. 144, 194 N. W. 330. 

Appellants contend that on account of public policy undue influence 
will be conclusively presumed from the relation itself when the parties 
stand in confidential relationship to each other, citing Ashton v. Thomp- 
son, 32 Minn. 25, 18 N. W. 918; Shevlin v. Shevlin, 96 Minn. 398, 105 
N. W. 257. See annotation in 11 A. L. R. 735. In Shaughnessy v. 
Shaughnessy, 135 Minn. 262, 267, 160 N. W. 769, 771, we said: ‘‘ While 
proof of confidential relationship under certain circumstances gives 
rise to a presumption, or more accurately, perhaps, to an inference of 
undue influence exerted by the one benefited by the transaction, we 
take it the jury is not compelled to accept the presumption or inference 
as sufficient to establish undue influence as a fact. . . . ‘So-called 
presumptions of fact are not ‘‘rules of law’’ at all, but are mere logical 
inferences which a court or jury may draw, but is not bound to draw. 
They do not make out a prima facie case or shift the burden of proof, 
as presumptions of law do.’ ’’ 

And in Boynton v. Simmons, 156 Minn. 144, 147, 194 N. W. 330, 331: 
‘‘The court did not say that the existence of a confidential relation raised 
a legal presumption of undue influence; that is, that the law presumed 
undue influence from the confidential relation. Manifestly such a state- 
ment would be error. But no more does a confidential relation alone 





THE BANKING LAW JOURNAL 1089 


and of itself, unsupported by other probative facts, justify an inference — 
or presumption considered as one of fact, that the making of a will is 
the result of undue influence. <A gift by will or a gift inter vivos may 
be the natural result of a confidential relation.’’ 

Such an evidentiary inference, arising from confidential relations, 
does not shift the burden of proof. Shaughnessy v. Shaughnessy, supra; 
Ryan v. Metropolitan L, Ins. Co., 206 Minn. 562, 289 N. W. 557. In fact, 
it is more accurate to state that all presumptions are those of law and 
that, when we leave law for fact, it is better to speak of inference, or 
deduction, or mere argument rather than presumption. While a ‘‘pre- 
sumption’? may shift the burden of going forward with the evidence, 
the burden of proof does not shift. Ryan v. Metropolitan Life Ins. Co. 
supra. This whole subject was so thoroughly considered in the Ryan 
case that it would be a work of supererogation to discuss it further. 

2. Appellants earnestly contend that the absence of independent, 
disinterested advice to decedent is controlling against defendant. We do 
not so regard it. There was evidence that decedent discussed the trans- 
action with her doctor; but, even if she did not, the finding of no undue 
influence is still sustained and is controlling. Ashton v. Thompson, 
32 Minn. 25, 18 N. W. 918, supra. In this case there was ample evidence 
to support the court’s finding that the deeds were not procured by undue 
influence and were the free act of the donor. There is no reason to 
believe that the trial court did not consider the inferences to be drawn 
from the relationship existing between the parties. 


Sufficient Delivery of Notes to Effect Present Gift 


In re Rynier’s Estate, Supreme Court of Pennsylvania, 32 Atl. Rep. 
(2d) 736 


In case of a delivery of notes to an agent or custodian with 
clearly apparent purpose of the donor to make a present gift. and 
explicit directions as to person to whom final delivery was to be 
made as well as time when and contingency upon which it was to 
be made, the transaction was upheld as vesting a valid title in the 
donee to the notes which were the subject of the gift. 


The judgment notes in this case were payable on demand to 
the maker’s brother and contained the notation that they should 
not be exercised until after the maker’s death. The notes were left 
by the maker with a third person. The maker told the third person 
that she would advise her brother to call for the notes after her 
death. It was held that there was a sufficient delivery to effect a 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 604. 
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present gift of the notes, though the third person was not the agent 
of the donee, did not know him and would have returned the notes 
to the maker at the maker’s request. 


In the matter of the estate of Ella Rynier, deceased. From an order 
and decree of the Orphans’ Court dismissing exceptions to an adjudica- 
tion in the estate of Ella Rynier allowing a claim against the estate, 
Clayton W. Rynier, appeals. 

Order and decree affirmed. 

Harold G. Ripple, W. Hensel Brown, and William C. Storb, all of 
Laneaster, for appellant. 

Chas. W, Eaby, of Lancaster, for appellee. 


HORACE STERN, J.—The decedent, Ella Rynier, was the wife 
of Clayton W. Rynier, whom she married in 1931, she being then sixty- 
one years of age and he fifty-nine; it was her first but his second 
marriage. She died on January 13, 1942, intestate, without issue, and 
survived by her husband, a brother John K. Ruch, and the children 
of a deceased sister. The husband became administrator, and at the 
audit of his account Ruch presented a claim of $6,000 which was allowed 
by the court and which consumed practically the whole of decedent’s 
estate,' thus depriving the husband of any share therein. 

The claim of Ruch was based on three promissory notes executed by 
decedent under the following circumstances: On July 13, 1936, she 
visited the office of one Samuel A. Myers, who was engaged in the 
insurance and real estate business, and had him prepare for her a 
judgment note in the sum of $2,000, payable on demand, without interest, 
and containing the legend: ‘‘This note is not to be exercised until after 
my death.’’ On January 22, 1937, she had him prepare a similar note 
in the same amount and with the same inscription. On September 5, 
1941, she had him prepare a third note, also for $2,000, and similar to 
the other two except that it was marked ‘‘For services rendered’’ and 
the other notation was omitted. Each of these notes was under seal, 
signed by Ella Rynier, witnessed by S. A. Myers, executed on the 
occasions of her respective visits to Myers and dated accordingly. She 
left the notes with him, telling him that ‘‘after her death she will advise 
her brother to lift the notes,’’ (evidently meaning that she would direct 
her brother to call for them after her death). Myers did not know Ruch 
but the latter came to him about a week after decedent’s death and 
asked for and obtained the notes. 

If the transactions between decedent and Myers effected a legal 
delivery to Ruch, all objections to the validity of the notes necessarily 
fall. It is immaterial whether they were given because of a debt owed 


*Decedent and her husband owned two properties as tenants by the entireties, 
the title to which passed to him by survivorship. f 
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to her brother or as a gift inter vivos. The seals import consideration, 
and therefore want of consideration would not constitute a defense to 
an action thereon (In re Killeen’s Estate, 310 Pa. 182, 187, 165 A. 34, 35; 
In re Conrads Estate, 333 Pa, 561, 563, 3 A. 2d 697, 699), provided 
delivery was consummated: Pringle v. Pringle, 59 Pa. 281, 286, 287; 
In re Trough’s Estate, 75 Pa. 115, 118; Isett v. Maclay, 265 Pa. 165, 
169, 108 A. 610, 611. Decedent had a perfect right to give away all or 
any of her property, and, if she actually divested herself of ownership 
and there was no fraud (as to which there is no claim), it is immaterial 
that her husband was thereby deprived at her death of his distributive 
share in her estate: Windolph v. Girard Trust Co., 245 Pa. 349, 91 A. 
634; Beirne v. Continental-Equitable Trust Co., 307 Pa. 570, 577, 578, 
161 A. 721, 723; DeNoble v. DeNoble, 331 Pa, 273, 276, 277, 200 A. 77, 79. 

The sole question then comes down to this: Was there a good delivery 
of the notes? It is a general rule that ‘‘to constitute a valid gift inter 
vivos two essential elements must combine: an intention to make the 
gift then and there, and such an actual or constructive delivery at the 
same time to the donee as divests the donor of all dominion over the 
subject, and invests the donee therewith.’’ Reese v. Philadelphia Trust, 
Safe Deposit & Ins. Co., 218 Pa. 150, 156, 67 A. 124, 126, 120 Am, St. 
Rep. 880; Henderson v. Hughes, 320 Pa. 124, 126, 182 A. 392, 393; 
Fitzpatrick v. Fitzpatrick, 346 Pa. 202, 29 A. 2d 790. Of course, the 
delivery need not be made directly to the beneficiary. The instrument 
may be placed in the ‘possession of a third person for delivery upon the 
happening of a specified contingency or event, as, for example, the death 
of the donor; in such cases not. only is the delivery valid, but it will 
be held to relate back to the time of the initial delivery if that be neces- 
sary to effectuate the donor’s intention. Stephens v. Huss, 54 Pa. 20; 
Stephens v. Rinehart, 72 Pa. 434; Gish v. Brown, 171 Pa. 479, 482, 33 A. 
60; Levengood v. Bailey, 1 Woodw. 275; Wagoner’s Estate, 174 Pa. 558, 
564, 565, 34 A. 114, 116, 32 L. R. A. 766, 52 Am. St. Rep. 828; Hartman’s 
Estate (No. 2), 320 Pa. 331, 335, 182 A. 232, 233; Chambley v. Rum- 
baugh, 333 Pa. 319, 322, 323, 5 A. 2d 171, 173. Nor is it essential that 
the donee have knowledge of the transaction before the death of the 
donor, since there is a presumption that a person will accept what is 
for his benefit (Blight v. Schenck, 10 Pa. 285, 291, 51 Am. Dee. 478) 
and by his subsequent actual acceptance the donee ratifies the original 
delivery by which the gift was made. 

As the chief factor in the determination of the question whether a 
legal delivery has been effected is the intention of the donor to transfer 
title to the donee, as manifested by his words and actions and by the 
circumstances surrounding the transaction, it is evident that each case 
must depend largely upon its own facts. The delivery to an agent or 
custodian is ineffective as a gift inter vivos if it is not accompanied with 
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definite instructions to make delivery in turn to the donee. Hannah v. 
Swarner, 8 Watts 9, 34 Am. Dec, 442; Thompson’s Ex’rs, v. Lloyd, 49 Pa. 
127; Seott v. Lauman, 104 Pa. 593; Clapper v. Frederick, 199 Pa. 609, 
49 A. 218; Sears v. Scranton Trust Co., 228 Pa. 126, 141, 77 A. 423, 428; 
In re Stewart’s Estate, 309 Pa. 204, 207, 208, 209, 163 A. 754, 755, 756. 
It is likewise ineffective if the donor indicates an intention to retain 
title notwithstanding his parting with possession. In re Mearkle’s 
Estate, 129 Pa. Super, 93, 194 A. 756. But where the purpose of the 
donor to make a present gift clearly appears, and explicit directions 
are given as to the person to whom final delivery is to be made, as well 
as the time when and the event or contingency upon which it is to be 
made, the transaction is upheld as vesting a valid title in the donee 
to the deed, bond, note, or other instrument which is the subject of the 
gift. Thus, in Wagoner’s Estate, 174 Pa. 558, 34 A. 114, 32 L. R. A. 
766, 52 Am. St. Rep. 828, the facts of which are strikingly similar to 
those in the present case, a man executed a bond payable to his niece 
and gave it to a justice of the peace to be delivered to her after the 
donor’s death; he told her she should go and get it at his death, which 
she did. The court sustained her claim on the bond against her uncle’s 
estate. In re Hartman’s Estate (No. 2), 320 Pa. 331, 182 A. 232, a 
woman executed a deed conveying a part of her real estate to a certain 
grantee; the deed provided that possession of the property should be 
retained by her during her lifetime and should pass at her decease to 
the grantee. She delivered the deed to a third pexson with instructions 
to give it upon her death to the grantee if she, the grantor, did not call 
for it in the meantime. She never recalled it and after she died it was 
delivered to the grantee. The court held that the delivery was valid 
and that the title vested as of the time of the original delivery.2 In 
Chambley v. Rumbaugh, 333 Pa. 319, 5 A. 2d 171, a woman had her 
lawyer prepare deeds to real estate owned by her but she told him she 
did not wish them to be delivered until her death. He instructed her 
that to accomplish that purpose she should give them to someone who 
would turn them over to the grantees at that time. She took the deeds 
away with her and a year after her death they were found in the library 
of one of her friends who had died the previous day. The court held 
that the evidence was sufficient to sustain an inference that the deeds 


*It was held also in Stephens v. Huss, 54 Pa. 20, 22, 23, that the grantor’s 
retention of the right to revoke the authority given by him to deliver the deed 
after his death did not invalidate the delivery if the right was not in fact exercised. 
The reservation of such right is, however, important as evidence of an intention 
on the part of the grantor not to effect an immediate transfer of title. As to the 
validity of a voluntary deed of trust not being affected by a reserved but unexercised 
right of revocation see Dickerson’s Appeal, 115 Pa. 198, 8 A. 64; Lines v. Lines, 
142 Pa. 149, 21 A. 809, 24 Am. St. Rep. 487; In re Dolan’s Estate, 279 Pa. 582, 


124 A. 176, 49 A. L. R. 858. As to the Hartman case see 43 Dickinson L. Rev. 
192, 193. 
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had been given by the grantor to her friend for the purpose of delivery 
to the grantees at the time of the grantor’s death; accordingly title — 
passed to the grantees as of the time of the first delivery. 

It would seem reasonably clear in the.present case that Mrs. Rynier 
intended to vest title to the notes in her brother when she delivered 
them to Myers, and that only Ruch’s possession and beneficial use of 
them were to be postponed until her death. The notes were delivered 
at intervals over a course of more than five years, showing a desire on 
her part to add gradually to the gift which she was thus making.® 
She told Myers she would ‘‘advise her’ brother to lift the notes’’ after 
her death, that is, she would direct him to call and receive them from 
Myers at that time. It would appear that she subsequently did this, 
because Myers testified that he had no communication with Ruch, so 
presumably it was from decedent that Ruch learned that the notes were 
being held for him by Myers. That the latter was not the agent of 
Ruch, and indeed did not know hin, is of no legal significance. Blight v. 
Schenck, 10 Pa, 285, 290, 51 Am. Dec. 478; Gish v. Brown, 171 Pa. 479, 
481, 33 A. 60. While it is true Myers testified that if decedent had come 
to his office after signing the notes and had requested their return he 
would have given them back to her as ‘‘they were her property,’’ this 
represented merely his own conception of the legal effect of the trans- 
action; his duty under the circumstances was not measured by what he 
would have thought it right to do but by what the law would have 
required him to do. Wagoner’s Estate, 174 Pa. 558, 564, 34 A. 114, 
116, 32 L. R. A. 766, 52 Am. St. Rep. 828; 52 A. L. R. 1247, topie VI, 
and cases there cited. 


*The reason the third note was marked “For services rendered” was probably 
that her brother had been living in her house during the latter months of her life 
und had been taking care of her to some extent during that period. 


Maker’s Failure to Provide Additional Security 
Renders Demand Note Due and Payable 


Kent v. Lampman, District Court of Appeal, California, 139 Pac. 
, Rep. (2d) 57 


A collaterally secured note providing that upon maker’s failure 
to furnish forthwith to payee’s call for additional security, without 
specifying the character of the additional security, the note would 
become due, was not so ambiguous as to be void. The payee has the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 958. 
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right to call for additional security as provided for in the note and 
is not required to specify the character of said security. Non- 
compliance with such request renders the note due and payable. 

Defendants, three individuals and a corporation, as joint makers 
executed and delivered a promissory note in the sum of $6,000 to 
the plaintiff, payee of the note. The note did not contain a maturity 
date ; it stated that collateral security was deposited for its payment. 
The note also provided that the plaintiff had the right to call for 
additional security as plaintiff deemed proper and on failure to 
respond to such eall, the obligation was to immediately become due 
and payable. The defendant corporation also executed a collateral 
agreement to pay plaintiff a stipulated bonus from ore to be shipped 
from its mine. Upon failure to provide the additional security as 
requested, plaintiff brought suit against the defendants. Defendants 
contended that the provision in the note calling for additional security 
was ambiguous and uncertain and thus void. Defendants further 
contended that plaintiff’s action was prematurely filed because the 
note did not state a due date; that an agreement existed between 
the parties which established a condition precedent upon which 
payment depended, and further that the collateral security con- 
stituted a mortgage on the personal property which could ‘be fore- 
closed in only one way. Defendants also contended that the condition 
precedent upon which maturity of the note depended had not 
occurred, nor had a reasonable length of time elapsed within which 
such conditions could have been performed, so that the plaintiff 
might declare the note due. Defendants also claimed that the agree- 
ment by the corporate defendant to pay a bonus to the plaintiff 
rendered the whole transaction usurious. 

It was held that there was no ambiguity in the language of the 
note. The plaintiff, as payee had the right to call for additional 
security and upon failure to provide the same, the note became due 
and payable. The plaintiff was not required to specify the character 
of the additional security. The fact that there was no due date on 
the note made it a demand note. The bonus agreement did not 
modify the obligation to pay the note and did not render the trans- 
action usurious. 


Action by Ione C. Kent against I. W. Lampman and others on a 
note. From an adverse judgment, named defendant and another appeal. 

Affirmed. 

Henry O. Wackerbarth, of Los Angeles, for appellants. 

Henry P. Goodwin, of Los Angeles, for respondent. 


DRAPEAU, J. pro tem.—Three individuals and a corporation, 
as joint makers, made, executed and delivered to plaintiff a promissory 
note for $6,000. In preparing the note a mimeographed form was used, 
and the blank for a maturity date was not filled in, so that that portion 
of the note read: ‘‘—after date for value received.’’ The note also 
recited that collateral security was deposited for the payment thereof, 
with the following provision: ‘‘That Ione C. Kent has the right to call 
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for such additional security as she may deem proper, and on failure 
to respond forthwith to such call, this obligation shall immediately there- © 
upon becomé due and payable;’’. Notice of demand for additional 
security was served upon the makers of the note and not complied with, 
whereupon complaint was. s filed in the Superior Court to enforce the 
obligation. pa. 

Default of one ‘of ‘the individual defendants was entered; the action 
was»dismissed without prejudice as to another individual defendant. 
The trial court found in favor of plaintiff and rendered judgment for 
‘the principal sum of the note, together with attorney’s fees and interest 
against the corporation defendant and two of the individual defendants, 
one of whom had answered and one of whom had defaulted. 

Upon appeal from this judgment by one of the individual Geleatonte 
and the corporation, five defenses are presented : 

First: The provision above quoted in the note relative to calling for 
additional security is so ambiguous and uncertain as to make it void, 
and that in any event, the plaintiff in her demand for additional security 
did not specify what security was required, thus making the demand 
void and of no force and effect. 

Second: Action was prematurely filed because the note did not 
contain a due date, and at the time of its execution an agreement was 
entered into between. plaintiff and the makers which established a - 
condition precedent upon which payment depended; and, in any event, 
the collateral security constituted a mortgage on personal property which 
may be foreclosed in only one way. 

Third: Neither the conditions precedent upon which the maturity 
of the note depended had come to pass, nor had a reasonable length 
of time elapsed within which such conditions could have been performed, 
so that the plaintiff might declare the note to be due. 

Fourth: An agreement by the defendant corporation to pay a bonus 
to the plaintiff rendered the whole transaction usurious. 

Fifth: At the time the note was made plaintiff and defaulting de- 
fendant conspired to make a secret profit out of the transaction. 

To understand these contentions, it is necessary to set forth in some 
detail the dealings between the several parties. The two defendants, 
one of whom defaulted and one of whom was dismissed, were members 
of the State Bar. They maintained a law office with a common reception 
room. The plaintiff, a widow, called at this law office and propounded 
questions to one of the lawyers about legal matters. The lawyer was 
unable to give her satisfactory answers, no charge was made for his 
services, and that matter concluded. 

Two or three weeks later one of the lawyers called the widow on the 
telephone and invited her to come back to the law offices. When she 
called in response to this invitation a proposition was put before her 
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by the two lawyers to loan the corporate defendant, a Nevada mining 
corporation, $6,000, for which she was to receive the promissory note 
here in question, executed by the corporation and signed by the in- 
dividuals already named. All of the individual makers of the note were 
officers of the corporation. The ore to be mined was to be scraped with 
a bulldozer out of an open pit in Nevada. The corporation not only 
had no assets to support a credit of $6,000, but had already assigned 
future proceeds from its operations, so that at the time suit was com- 
menced it had never received any money whatever therefrom, and the 
market for its product had disappeared. 

The plaintiff turned over to the defendants cashiers’ checks for 
$6,000, whereupon the defendants delivered to her the promissory note, 
and an agreement executed on behalf of the corporation to pay her a 
bonus of $10 per ton on the first 560 tons of ore to be shipped from the 
mine of the corporate defendant. This, despite the prior assignment 
of the ore. Finally, the plaintiff and one of the attorneys executed 
what might be termed a side agreement whereby the plaintiff was to 
pay one-half of the ‘‘bonus’’ to him. All of these agreements were 
prepared by the attorneys or their stenographers, and presented to the 
plaintiff at the same time, and on the same day she had been summoned 
to the law office. From the record it cannot be determined whether the 
last agreement was an attorney’s fee for services by the defendant lawyer 


to the plaintiff, or whether it was executed by the lawyer for his own 
private benefit and without the knowledge of the corporation of which 
he was an officer. 


This being a controversy between the original parties, the note and 
the bonus agreement are to be construed together as part of a single 
transaction, Symonds v. Sherman, 219 Cal. 249, 26 P. 2d 293. Obviously 
the agreement between the defendant lawyer and the plaintiff is no part 
of the transaction. Neither the corporation nor any defendant other 
than the attorney who executed it were parties to it. 

Applying this rule, it becomes apparent that there is no ambiguity 
in the language set forth in the promissory note. The payee had the 
right to call for additional security ; the call was made and not complied 
with; and thereupon, in accordance with the terms of the note, it forth- 
with became due and payable. The payee was not required to specify 
the character of the additional security. It was the obligation of the 
makers of the note to furnish additional security, which they wholly 
failed to do. And if the agreement relative to collateral security were 
ambiguous, the blank for maturity date having been left unfilled, it was 
a demand note. Civ. Code, § 3088. 

There is no merit in the second and third defenses that the action 
was prematurely filed for the reason as stated that the bonus agreement 
constituted a condition precedent before suit could be brought. It is 
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elementary law that the makers of a promissory note engage to pay _ 
it according to the tenor of the instrument. Civ. Code, § 3141. The 
trial court properly found that the bonus agreement did not modify 
the obligation to pay the note. There was no reference to any mortgage 
security and no intention evident by any of the parties to make any 
mortgage. 

The defense of usury is just as inapplicable. There is no usury 
evident in the transaction. And the agreement between the lawyer 
defendant and the plaintiff did not destroy the obligation of the note. 


Negotiability of Instrument Payahle on Demand, 
Containing No Specified Amount Payable 
Monthly 


Union Properties, Inc. v. McHenry, Supreme Court of Ohio, 50 N. E. 
Rep. (2d) 315 


A promissory note which contains the provision, ‘‘On demand 
I promise to pay to the order of’’ the named payee a definite sum 
of money therein specified, is an instrument for the unconditionai 
payment of money only, and is payable on demand even though the 
note, which is otherwise regular in form, contains an additional 
provision for payment of ‘‘not less than the best can do dollars on 
the first day of each month,’’ and provides further upon ‘‘default 
of any installment, the entire sum shall, at option of the holder, 
become due and payable.’’ 


Defendant executed and delivered to Otis & Co. a promissory 
note for the sum of $77,127.59. The note stated it was ‘‘Due on 
Demand”’ and also stated that ‘‘On demand I promise to pay to 
the order of Otis & Co. $77,127.59 with interest, ete.’’ The note con- 
tained other clauses which were regular in form concerning the right 
of payee to call for additional security if necessary and also the 
right to repledge any of the property held as collateral security. 
The note then contained the following additional provisions: ‘‘In 
consideration of the acceptance of this note by Otis & Co., I hereby 
agree to pay not less than the best can do dollars on the first day 
of each month,’’ ete. ‘‘In the event of default of any installment, the 
entire sum shall at the option of the holder become due and payable.’” 
The note sued upon was indorsed payable to order of a bank by the 
payee and subsequently indorsed payable to the order of the plaintiff 
by the receiver in charge of liquidation of the bank. Plaintiff brought 
this action against defendant for money due on the promissory note. 
Defendant contended that since the note provided that he, as maker, 
should pay installments ‘‘as best can do,’’ the plaintiff was required 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 947. 
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to allege some breach of the condition of the note which brings it 
to maturity. 

It was held that the instrument involved in the instant case was 
a negotiable note for the unconditional payment of money only 
within statutory provisions of the law. The true intent of the note 
was determined from the first paragraph wherein it was stated that 
the note was due on demand. The words, ‘‘On demand I promise 
to pay to the order of Otis & Co.’’ were clear and unambiguous and 
required no construction or interpretation. The note being payable 
on demand was due upon delivery to payee, and therefore the filing 
of this action was in itself a sufficient demand against the defendant, 
maker of the note, to sustain the action. No demand for payment 
was required from the plaintiff, prior to the commencement of this 
action against the defendant. 


Action ‘by Union Properties, Inc., against Lee McHenry for money 
only based on an alleged negotiable instrument. A judgment in favor 
of the defendant was reversed and remanded by the Court of Appeals, 
44 N, E. 2d 744, and the case was brought before Supreme Court follow- 
ing allowance of a motion to certify the record of the Court of Appeals. 
-—[ Editorial Statement. ] 

Judgment of the Court of Appeals affirmed. 

This case originated in the Common Pleas Court of Hamilton county 
as an action for money only based on an alleged negotiable instrument. 

The amended petition filed by the plaintiff reads as follows: 

‘“‘The defendant on the 11th day of August, 1930 executed and 
delivered to Otis and Company a promissory note of that date, a true 
copy of which is hereto attached marked exhibit A and made a part of 
this petition. 

‘‘Said note is unpaid and there is now due the plaintiff on said note 
the sum of seventy-seven thousand three hundred sixty-two and 11/100 
($77,362.11) dollars in accordance with statement hereto attached marked 
exhibit B and made a part of this petition. 

‘“‘Wherefore plaintiff prays judgment against said defendant for the 


sum of seventy-seven thousand three hundred sixty-two and 11/100 
($77,362.11) dollars.’’ 


Attached to this petition were two exhibits. Exhibit A was a photo- 
static copy of the note which, except certain insertions therein as set 
forth in bold face type, was printed, and is as follows: 


‘*Promissory Note. 
‘*Due on demand 
‘$77,127.59 Cleveland, Ohio, Aug. 11, 1930 
**On demand I promise to pay to the order of Otis & Co. seventy 
seven thousand one hundred twenty seven and 59/100 dollars, with 
interest at the rate of 6% per annum, payable monthly on the first day 
of each month, having deposited with Otis & Co. as collateral security 
for payment of this or any other liability or liabilities of the undersigned 
to Otis & Co. due or to become due, or that may be contracted hereafter, 
the following property: 
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**1,000 B. S. Realty. 

“Otis & Co. have the right to call for additional security when 
deemed necessary for their protection and upon failure to respond this 
obligation shall be deemed due and payable on demand, and in the 
event of non-payment Otis & Co. shall have full power and authority, 
either before or after judgment, to sell, assign and deliver at public 
or private sale all of the aforesaid property as Otis & Co. or their assigns 
shall deem proper, returning the overplus, if any, after deducting all 
expenses, to the undersigned. 

‘‘Otis & Co. is hereby authorized to repledge, rehypothecate (either 
for the amount due them from the undersigned, or for a greater sum) 
all or any of said property, and loan the same from time to time, sepa- 
rately or together with other securities, either generally or to or for 
account of their customers, and they shall not be obliged to deliver to 
the undersigned the same certificates or securities deposited or received. 

*‘I hereby authorize any attorney-at-law to appear in any court 
of record in the United States after the above named indebtedness 
becomes due, and waiving the issuing and service of process, to confess 
a judgment against me for the amount thereof and costs of suit, and 
also to release and waive all errors, right of appeal or stay of execution 
on such judgment and hereby authorizing the holder to apply hereon 
at any time any moneys owing by such holder to the undersigned or any 
of the undersigned and further agreeing that in case of insolvency, 
bankruptcy, business failure or default on this or any other obligation 
to the holder, then at the option of the holder this and all such other 
obligations shall at once become due and payable without demand or 
notice. The makers of this note, when more than one, shall be jointly 
and severally liable hereon. 

‘‘In consideration of the acceptance of this note by Otis & Co. I 
hereby agree to pay not less than the best can do dollars on the first day 
of each month, out of which interest shall first be credited, the balance 
to apply on the principal. In the event of default of any installment, the 
entire sum shall, at the option of the holder, become due and payable. 
Waiver of any default shall not be deemed a waiver of any succeeding 
default. 

‘* Address Cincinnati, Ohio. De. Lee McHenry, 


On the reverse side of the copy of the note is the following endorse- 
ment: 


‘‘Pay to the order of The Union Trust Co. without recourse. 
“Otis & Co. 
“By C. 8. Gotz 
‘*A partner. 


‘*Pay to the order of Union Properties, Ine. 
**S. H. Squire, Superintendent of Banks in charge of liquidation of 
The Union Trust Company, Cleveland, Ohio. 
*“By Dan A. Hart 
‘*Special Deputy Superintendent of Banks. 
‘Without recourse or warranty. Said endorsee and all subsequent 


holders waive all warranties imposed upon the last above named endorser 
by law. O., K.’’ 
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Exhibit B consisted of an account of the dealings between Otis & Com: 
pany, the payee of the note, and the defendant Lee McHenry, and shows 
the credits and also the balance claimed by the plaintiff to be due from 
the defendant. 

A demurrer was filed on behalf of the defendant which was sustained 
by the Court of Common Pleas, the announced holding being: 


‘‘That the instrument pleaded in the petition is not a negotiable 
instrument for the reason that it is not an absolute promise to pay a 
sum certain in money at a specified time or time certain. 

“‘The court is, however, of the opinion that the instrument does 
constitute a promissory note, non-negotiable in character, the time for 
payment being determinable upon the happening of certain contingencies. 

‘‘Inasmuch as the petition fails to allege a breach of any condition 
which would cause payment to be due of all or any part of said note, the 
demurrer should be sustained.’’ 


The plaintiff not desiring to plead further, the Court of Common 
Pleas dismissed his petition and the plaintiff thereupon prosecuted an 
appeal on questions of law to the Court of Appeals. That court found 
for the plaintiff and reversed the judgment of the Court of Common 
Pleas on the ground that the instrument in question was a negotiable 
instrument for the unconditional payment of money only and that the 
petition complied with the requirements of the statute. 

The case is before this court following the allowance of a motion to 
certify the record of the Court of Appeals. 

James A. McDonald and Richard T. Carroll, both of Cincinnati, for 
appellant. Frank J. Richter, of Cincinnati, for appellee. 


MATTHIAS, J.—The sufficiency of the averments of the amended 
petition to state a cause of action is challenged by the demurrer. Plain- 
tiff evidently sought to frame the amended petition pursuant to and in 
accordance with the provisions of Section 11334, General Code, specify- 
ing a so-called short form of pleading in a cause of action based upon 
an instrument for the payment of money only. Section 11334 General 
Code, provides as follows: ‘‘In an action, counterclaim, or set-off, 
founded upon an account, or upon an instrument for the unconditional 
payment of money only, it shall be sufficient for a party to set forth a 
copy of the account or instrument, with all credits and the indorsements 
thereon, and to state that there is due to him, on such account or instru- 
ment, from the adverse party, a specified sum which he claims, with 
interest. When others than the makers of a promissory note, or the 
acceptors of a bill of exchange, are parties, the facts which fix their 
liability also must be stated.’’ 

It is contended, however, that if it be assumed that the instrument 
sued upon comes within the provisions of Section 11334, General Code, 
the amended petition is fatally defective because of the absence of the 
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phrase, ‘‘which he claims.’’ In determining the sufficiency of the 
pleading in question, this court must give the amended petition a 
liberal construction. Section 11345, General Code, provides: ‘‘The 
allegations of a pleading shall be liberally construed with a view to 
substantial justice between the parties.”’ 

Following and applying this admonition, it must be concluded that 
the mere omission of the phrase, ‘‘which he claims,’’ does not render the 
amended petition vulnerable to a demurrer when, as here, it is evident 
from the language used what the plaintiff claims. Bates’ Pleading, 
Practice, Parties & Forms, 4th Ed., 913, Section 974c. 

Exhibit B, attached to and made a part of the petition, may be 
regarded as surplusage, except insofar as it shows credits for payments 
conceded to have been made on the note. 

The only other question presented is whether the instrument involved 
in this action is an instrument for the unconditional payment of money 
only, within the purview of Section 11334, General Code. It has been 
argued by the appellant that because the amended petition of the plaintiff 
does not expressly aver that it has title to the instrument in question the 
demurrer should have been sustained on that ground alone. With that 
contention we are not in accord for the reason that ‘‘ whether the plaintiff 
be an original party to the note or not, the extrinsic facts, which show 
his right or title to the note, need not be expressly averred. The allega- 
tion of title is implied, by force of the statute, in the statement that 
there is due to him a specific amount on the note which he claims.’’ 
Sargent v. Steubenville & I. R. Co., 32 Ohio St. 449 ; Schrock v. Cleveland, 
Recr., 29 Ohio St. 499. 

The question which defendant seeks to present is one for considera- 
tion upon motion rather than general demurrer. 

If there is any objection to the amended petition of the plaintiff, it 
must arise from the claim that the action is based upon an instrument 
which does not provide for the unconditional payment of money only. 
Defendant contends that since the note provides that the maker should 
pay installments ‘‘as best can do’’ (which phrase was written in a blank 
space in the printed form), the plaintiff is required to allege some breach 
of the condition of the note which brings it to maturity. 

The fact that a note is payable in installments does not destroy the 
negotiable character of the note. Section 8107, General Code, provides: 


‘“‘The sum payable is a sum certain within the meaning of this 
chapter although it is to be paid; ... 

**2. By stated installments; or 

‘*3. By stated installments; or with a provision that upon default in 
payment of any installment or of interest, the whole shall become due. . .”’ 


Neither does the fact that a note is secured by collateral destroy the 
negotiability thereof. Section 8110, General Code, provides: 
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‘An instrument which contains an order or promise to do any act 
in addition to the payment of money is not negotiable. But the negotia- 
ble character of an instrument otherwise negotiable is not affected by 
a provision which, 

‘*1. Authorizes the sale of collateral securities in case the instrument: 
be not paid at maturity;... 

‘‘But nothing in this section shall validate any provision or stipula- 
tion otherwise illegal.’’ 


It is to be observed that the sum to be paid in each monthly install- 
ment is not stated in the note sued upon and is therefore indefinite and 
uncertain. Standing alone, the provision that upon ‘‘default of any 
installment, the entire sum shall, at the option of the holder, become 
due and payable’’ necessarily would give rise to controversy as to when 
a default had occurred. 

Even in such situation, however, the provisions of Section 8112, 
General Code, would make the note payable on demand. It provides: 


‘‘An instrument is payable on demand:... 
‘*2. In which no time for payment is expressed.’’ 


The true intent of this instrument is readily determined from the 
first paragraph thereof wherein it is stated that the note is due upon 
demand. The words, ‘‘On demand I promise to pay to the order of 
Otis & Co.,’’ are clear and unambiguous and require no construction 
or interpretation. It is well settled that a promissory note payable on 
demand is due upon delivery thereof, and therefore the filing of an 
action is in itself a sufficient demand against the maker of a note to 
sustain the action and no demand for payment is required prior thereto: 
Hill v. Henry, 17 Ohio 9; Darling v. Wooster, 9 Ohio St. 517. 

It follows that the Court of Appeals was correct in its holding that 
the Court of Common Pleas was in error in sustaining the demurrer to 
the amended petition and in entering a judgment dismissing same. The 
judgment of the Court of Appeals is accordingly affirmed. r 


Illegal Preference by Closed National Bank 


City of Grand Rapids, Mich., v. McCurdy, U.S, Circuit Court of Appeals, 
Sixth Circuit, 136 Fed. Rep. (2d) 615 


Loans made by a closed national bank to municipality and board 
of education which had large deposits with bank at time it closed 
constituted an illegal preference. 

In this case the municipality and board of education procured 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 146. 
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the loans from the bank while closed on notes bearing no interest 
as mere subterfuge to withdraw a part of their deposits. It was held 
that the municipality and board of education having acquired 
advantage over other depositors in securing a portion of their money 
in advance of others, and being to that extent enriched, receiver was 
properly directed to deduct from final dividends interest at legal 
rate for time money was out of the bank. 


Action by City of Grand Rapids, Mich., and Board of Education of 
Grand Rapids, against Allan A. McCurdy, receiver of the Grand Rapids 
National Bank, to enjoin the defendant from deducting or setting off 
any interest on loans made to plaintiffs against their final dividend if 
and when it is declared paid, wherein the defendant filed an answer 
asserting his cause of action for interest on the loans. From a judgment 
for defendant, the plaintiffs appeal. 

Affirmed, 


Clifford C. Christenson, of Grand Rapids, Mich. (Ganson Taggart and 
Clifford C. Christenson, both of Grand Rapids, Mich., on the brief), 
for appellants. 

James T. McAllister, of Grand Rapids, Mich., for appellee. 


SIMONS, C. J.—The appeal presents important questions involving 
the status of loans made by a closed National Bank to municipal corpora- 
tions, and the right of the receiver of the bank to deduct from liquidating 
dividends interest on the loans from the time they were made to the 
date of their payment, notwithstanding a written undertaking by the 
bank that the loans were to be without interest. The District Court held 
for the receiver, and the City and the Board appeal. 

The situation leading to the controversy grows out of the Michigan 
Banking Holiday of 1933. On February 11 of that year the City and 
Board of Education had funds on deposit with the bank in excess of 
two and one-half million dollars. The bank, being closed on February 
12 and 13 due to the 12th being Sunday and the 13th being observed as 
Lincoln’s birthday, a national holiday, remained closed thereafter 
because of a proclamation by the Governor of Michigan declaring the 
days from the 14th to the 21st inclusive, to be public holidays during 
which banks were not to be open for the transacting of banking business. 
On February 21 a second proclamation permitted the opening of banks 
on @ restricted basis beginning February 23, their permissible functions 
to include payment to depositors of Reconstruction Finance Corporation 
moneys on deposit for welfare purposes. In pursuance of the proclama- 
tion the bank, in common with others, permitted 5% of deposits to be 
withdrawn. At the same time its officers began making plans for the 
reopening of the bank on an unrestricted basis. No successful plan of 
reorganization was, however, developed, and the bank never reopened. 
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Its history during this period is sufficiently detailed in Uhl v. First Na- 
tional Bank & Trust Co., D. C., 24 F. Supp. 275, affirmed per curiam 
by this court, 94 F. 2d 1013, certiorari denied, 304 U. S. 584, 58 S. Ct. 
1058, 82 L. Ed. 1546. 

On February 27, 1933, the City, in pursuance of the action of its 
Commission, borrowed $50,000 from the bank and executed a three month 
note therefor bearing no interest, the date of payment being later 
extended by mutual consent. At the same time the Board of Education 
borrowed $175,000 on the same terms with the provision that the Board’s 
deposit with the bank should be collateral security for the loan. In 
addition, the City had on deposit with the bank upwards of $150,000 
borrowed from the Reconstruction Finance Corporation for welfare 
purposes. An agreement was made with the bank to honor all checks 
against this fund issued prior to February 11. By means of these checks 
and other withdrawals, nearly all of this fund was obtained from the 
bank. On August 22, 1933, the conservator of the bank declared a 50% 
dividend to all depositors. From this dividend he deducted the amount 
of the loans made by the bank to the City and the Board, stamped the 
notes as paid and returned them to their makers. Subsequently it was 
determined that the withdrawal of the welfare funds was illegal and 
an adjustment was made therefor out of dividends of 10% paid to the 
City in June, 1934. On October 19, 1936, the receiver declared a third 
dividend of 10% which was paid in full on the deposit claims of the 
City and the Board without deductions. Each year the City and the 
Board had audits made by independent accountants who sought vertifica- 
tion from the bank of its obligation to the City and the Board, and the 
receiver in each year certified that no obligation was owing to the estate 
either for interest or otherwise. Neither the conservator nor the receiver 
made demand upon the City or the Board for interest until December 7, 
1942, when the receiver notified the appellants that a final dividend 
would be declared and from it he intended to deduct interest on the 
loans under instructions from the Comptroller of the Currency. ‘ The 
present suit by the City and the Board followed, and in it they seek to 
enjoin the receiver from deducting or setting off any interest on the 
loans against their final dividend if and when it is declared and paid. 
The receiver answered, asserted his causes of action for interest, and 
sought and obtained the decree here assailed which denies the prayer 
for injunction and orders that the receiver may deduct the interest from 
the final dividend to the appellants. 

The decree is challenged on a number of grounds: (1) that the trans- 
action was not an illegal preference but a bona fide loan which has now 
been fully discharged ; (2) that the receiver’s causes of action are barred 
by the statute of limitations and laches; (3) that the receiver, having 
accepted the principal without making any demand for interest, is now 
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estopped to press his claim therefor, and (4) that the City, not having 
authorized an interest bearing loan, is not bound to pay interest. 

The receiver contended, and the court found, that the loans, both to 
the City and to the Board, constituted illegal preferences, and that the 
loan contracts, by the terms of which interest was not to be paid, were 
null and void because expressly prohibited by the National Banking 
Act, 12 U.S. C. A. § 91. This section, insofar as applicable, provides: 
‘‘and all payments of money to either (shareholders or creditors), made 
after the commission of an act of insolvency, or in contemplation thereof, 
made with a view to prevent the application of its assets in the manner 
prescribed by this chapter, or with a view to the preference of one 
ereditor to another . . . shall be utterly null and void.’’ 

That the bank was insolvent at the time the loans were made to the 
City and the Board is established by the decision in Uhl v. First Na- 
tional Bank & Trust Co., supra, and is not here contested. The loans 
are defended on the ground that they were not made by the bank with 
the intent to prevent the application of the bank’s assets in the manner 
prescribed by the statutes of the United States, and were not made with 
a view of preferring appellants to other creditors. It is urged that the 
court’s conclusion that the contracts were a subterfuge is not supported 
by evidence; that the bank and the appellants were all acting in good 
faith and had carefully provided for legal contracts upon which the 
bank could institute suit, if necessary, to recover the amount of the 
loans; that the loans were not charged upon the books of the bank 
to the deposit accounts of the appellants, but were set up thereon as a 
separate transaction; and that there were no secret agreements or pro- 
visions, both parties to the loan contracts acting openly and above-board 
in the transactions. 


In Texas & Pacific R. Co. v. Pottorff, 291 U. S. 245, 54 S. Ct. 416, 78 
L. Ed. 777, the Supreme Court characterized the National Banking Act, 
12 U. S. C. A. § 21 et seq., as being designed, in case of disaster, to 
insure uniformity in the treatment of depositors and a ratable distribu- 
tion of assets—the policy of equal treatment having been held to preclude 
even the preference which, under statutes, is otherwise accorded to the 
United States when its debtor becomes insolvent. It pointed out that 
the legitimate expectations of the great body of depositors are defeated 
and confidence in the fairness of the National Banking Laws and their 
administration impaired when one or more depositors are preferred 
over the generality. See American Sugar Refining Co. v. Anderson, 
6 Cir., 107 F. 2d 948. It is idle to contend that neither the City nor 
the Board obtained preferential treatment from the bank. Had these 
municipal corporations not been large depositors no loans would have 
been made to them, and the fact that the loans were without interest and 
secured by the deposits, brings into bold relief the fact that the money 
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was advanced to them primarily because they were depositors. Had 
they sought money elsewhere they would have been obliged to pay 
interest. It was understood, at least by the City if not by the Board, 
that the loans might be construed as unlawful preferences. This is made 
clear by the letter of February 24, 1933, to the Bank, wherein it was 
said that the transfer of the welfare funds was ‘‘with the understanding 
if it shall later be established that such transfer operates as an unlawful 
preference such adjustment of the indebtedness of the bank to the City 
shall be made as shall be necessary to correct such unlawful preference.’’ 

That the City and the Board obtained preferential treatment, clearly 
prohibited by the National Banking Act, is beyond question. It was, as 
found in Kullman & Co. v. Woolley, 5 Cir., 83 F. 2d 129, a preference 
in time. It might possibly have amounted to a preference in final out- 
come. At the time the loans were made—a period of public hysteria 
and panic—no one could safely predict what ultimately might be the 
shrinkage in the bank’s assets, nor the capacity of the City or the Board 
to raise money by taxation from distressed taxpayers. In any event, if 
these loans may be defended as not constituting an illegal preference, 
much larger loans in respect to smaller deposit balances available as 
security could also be defended. It is no answer to say that this was 
not preferential treatment because the evidence fails to disclose that 
other depositors sought loans from the bank during the period and were 
refused. Certainly, no private individual or corporation having a 
deposit in the bank could, with reasonable assurance, have expected to 
obtain a loan from a closed bank under the circumstances that then 
existed, and no private depositor could have expected to get money from 
the bank without interest. The dependence of the loan upon the deposit 
is so clear, when realistically viewed, that no profession of good faith 
or open dealing on the part either of the bank or the appellants can rescue 
it from a construction that it was a subterfuge, however well intentioned, 
and such declarations but emphasize it as a method of getting money 
from the bank in avoidance of the carefully devised prohibitions of the 
National Banking Act. 

The fact that the withdrawal of the welfare funds was authorized 
by the Governor’s proclamation is of no importance since the federal 
law is paramount with respect to National Banks. Davis v. Elmira 
Savings Bank, 161 U. S. 275, 16 S. Ct. 502, 40 L. Ed. 700; Uhl v. First 
National Bank & Trust Co., supra. The dictum in Kullman & Co. v. 
Woolley, supra [83 F. 2d 133], wherein the court, in merely passing 
comment, observed that ‘‘if pay rolls and foodstuffs ought to have been 
provided for, the bank should have made special loans for them not 
subject to offset by the deposit accounts,’’ is not to be construed as a 
deliberate judgment either binding upon us or even highly persuasive. 
Nor is the alleged conflict between the position of the receiver’s counsel 





THE BANKING LAW JOURNAL 1107 


in the present case, and his argument in the Uhl case, of any consequence. 

In their contention that the claims of the receiver are outlawed by 
the Michigan Statute of Limitations, the appellants point to the distinc- 
tion that exists under the law of Michigan between a counterclaim in 
the nature of recoupment, and one in the nature of set-off. If the 
receiver’s claims be that of set-off it is contended that they are barred 
after six years under the Statute (Comp. Laws Supp. Mich. 1940, § 13976, 
Mich, Stat, Annot. § 27605)—if the claim is one of recoupment it is 
conceded that it is not barred. Warner v. Sullivan, 249 Mich. 469, 229 
N. W. 484. Recoupment differs from set-off mainly in that the claim 
must grow out of the same transaction which furnishes the plaintiff’s 
cause of action, and is in the nature of a claim of right to reduce the 
amount demanded. Recoupment goes to the justice of the plaintiff’s 
claim, while set-off is not necessarily confined to the justice of such 
particular claim. The defense of recoupment exists as long as the 
plaintiff’s cause of action exists and may be asserted, though the claim 
as an independent cause of action is barred by limitations. 

The appellants insist that the receiver’s claim in each case is one of 
set-off—that they are suing on a contract of deposit, the validity of which 
the receiver does not deny but asserts that he is entitled to interest 
because of money which the appellants procured from the bank by means 
of illegal contracts. Conceding, for the argument, that the loan contracts 
were void and that the receiver’s claim for interest arises out of prefer- 
ences, yet those preferences were transactions separate from the contract 
of deposit and gave rise to causes of action not based upon the transaction 
on which the appellants sue. But this argument overlooks the actualities. 
The deposit contracts cover both deposits and withdrawals. Assuming, 
as we do, that the loans were a mere subterfuge to permit the City and 

_ the Board to withdraw from the bank a part of their deposits, the with- 
drawal, however designated, was in pursuance of the deposit contract, 
and claim and counter-claim both arise out of the same transaction. 
The cases cited by the appellants, Morehouse v. Baker, 48 Mich. 335, 12 
N. W. 170, Auditor General v. Olezniczak, 302 Mich. 336, 4 N. W. 2d 
679, are not contra. 

But another reason leads to the conclusion that the Michigan Statute 
of Limitations does not bar the receiver’s claims. The National Banking 
Act constitutes by itself a complete system for the establishment and 
government of national banks. Cook County Nat. Bank v. United 
States, 107 U. S. 445, 448, 2 S. Ct. 561, 27 L. Ed. 537. Since it is by 
virtue of the statute that the loan agreements created unlawful prefer- 
ences, Deitrick v. Greaney, 309 U. S. 190, 60 S. Ct. 480, 84 L. Ed. 694, 
the extent and nature of the legal consequences of this condemnation 
are to be derived from it and the federal policy which it has adopted. 
‘‘Nothing that the state can do will be allowed to destroy the federal 
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right which is to be vindicated.’’ Board of Commissioners of Jackson 
County v. United States, 308 U. S. 343, 60 St. C. 285, 288, 84 L. Ed. 313. 
In Clearfield Trust Co. v. United States, 318 U. S. 363, 63 S. Ct. 578, 
87 L. Ed. —, decided March 1, 1943, it was held that where authority 
is asserted which has its origin in the Constitution and statutes of the 
United States, the controversy in respect to it is in no way dependent 
upon the laws of the state and, and it is for the Federal Courts to fashion 
the governing rule of law according to their own standards. -State 
notions of laches and state statutes of limitations have no applicability 
to suits by the government. United States v. Minnesota, 270 U. S. 181, 
46 S. Ct. 298, 70 L. Ed. 539. 


The National Banking Law controls the liquidation of national banks 
in an exercise of Constitutional authority. Starr v. O’Connor, 6 Cir., 
118 F. 2d 548. It was said in Clearfield Trust Co. v. United States, supra, 
that it would lead to great diversity in results to make identical trans- 
actions subject to the vagaries of the laws of the several states. In United 
States v. Union Planters Nat. Bank & Trust Co., 6 Cir., 134 F. 2d 1016, 
we held, upon consideration of the Clearfield Trust Co. case, that the 
right of the government to recover upon a check paid upon a forged 
endorsement was not barred by the Tennessee Statute of Limitations. 
It is true that in Rawlings, Receiver, v. Ray, 312 U.S. 96, 61S. Ct. 473, 85 
L. Ed. 605, it was held that a state statute of limitations applies in an 
action by a receiver of an insolvent National Bank against a stockholder 
to collect a Comptroller’s assessment. This is, however, an action wherein 
the statutory liability is contractual in its nature. The claim in the 
present case arises not out of contract but out of distinct violation of 
a federal statute. Recovery is not precluded by state law. 

The argument based upon laches and estoppel would be important 
were it not for the fact that defendant, as receiver, is an officer of the 
United States. As such it is doubtful that he may waive any claim of 
the trust estate. Leonard v. Gage, 4 Cir., 94 F. 2d 19; Hood v. Hardesty, 
4 Cir., 94 P. 2d 26. But even if there could be a waiver or estoppel on 
the part of an officer of the United States performing purely administra- 
tive duties, it is not clear that the appellants have been prejudiced by 
the receiver’s delay in asserting the claims. Clearfield Trust Co. v. 
United States, supra. The appellants assert such prejudice because 
they are municipal corporations and can obtain money only by setting 
forth anticipated income, expenses, and indebedness, and levying taxes 
for their payment; they have not levied taxes to cover interest on the 
loans and have anticipated in their budgets the full amount of the final 
dividend without any deduction for such interest because of repeated 
concessions by the receiver that he had no claim for interest. This does 
not, however, establish prejudice. It is public knowledge that many 
municipal corporations operate upon a deficit budget rather than on one 
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forecasting a surplus. The mere fact that a deficit will occur in one 
year which will be eliminated by adequate budgeting in the next, does 
not establish the receiver’s delay as prejudicial. 

It is not controlling upon the validity of the receiver’s claims that 
the City and the Board had been given no authority to borrow money 
except upon obligations carrying no interest. The issues are covered 
by federal and not by state law. In any event, the receiver’s causes of 
action do not arise out of contract, but rest rather upon quasi contract 
or tort, and a state rule that a contract to pay interest may not be implied 
in law against the state or a municipality thereof (University of Michi- 
gan v. Rose, 45 Mich. 284, 300, 4 N. W. 738, 5 N. W. 674, 7 N. W. 875; 
Herrmann v. Gleason, 6 Cir., 126 F. 2d 936) is inapplicable. Finally, 
the cause is one in equity wherein the appellants seek equitable relief 
and having acquired advantage over other depositors of the bank in 
securing a portion of their money in advance of others, and being to that 
extent enriched, it is not unreasonable that they pay for its use according 
to the accepted and conventional measure of compensation for such use. 
The court did not abuse its discretion in directing that the receiver be 
authorized to deduct from the final dividends interest at the legal rate 
for the time the money was out of the bank. 


Lack of Valid Consideration for Extension Agreement 
of Payments Past Due on Note 


Rabon v. State Finance Corporation, Supreme Court of South Carolina, 
26 S. E. Rep. (2d) 501 


An agreement of a payee of note to extend the time of payment 
of past due installments is not supported by valid consideration where 
the maker is legally obligated from the date of the execution and 
delivery of the note to pay the note according to its terms. __ 

Plaintiff executed and delivered a promissory note and also 
executed and delivered an assignment of wages to the defendant 
finance corporation to secure payment of the note. The note was 
payable in 12 equal monthly installments. Plaintiff became delin- 
quent in the payment of two monthly payments and being fearful 
that the assignment of wages executed by him might be presented 
to his empléyer, went to the defendant’s office for the purpose of 
making arrangements to have someone else pay up the entire amount 
due the defendant in order to prevent the possibility of the filing 
of the assignment. One Patterson, president of defendant corpora- 
tion, told plaintiff to go ahead and not worry about the two monthly 


NOTE—For similar decisions see B.L..J. Digest (Fifth Edition) § 962. 
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payments of $12.00 each, which were in arrears on the note at that 
time, that he could catch up on the two payments sometime before 
the last payment was due and payable. Later defendant filed assign- 
ment of wages executed and delivered by plaintiff. Plaintiff there- 
upon brought this action against defendant corporation alleging 
breach of an alleged contract to extend the time for the payment of 
the note and also for the resulting damage allegedly suffered by the 
plaintiff by reason of the filing of the assignment of wages. 

It was held that the agreement by the president of the defendant 
corporation to extend the time of payment of the two monthly in- 
stallments past due on the plaintiff’s note was not supported by a 
valid consideration where the plaintiff was legally obligated to pay 
the note according to its terms. 


Action by H. P. Rabon against State Finance Corporation for breach 
of alleged contract and damages. From a judgment for plaintiff, 
defendant appeals. 

Reversed with instructions, 


C. T. Graydon and F, Ehrlich Thomson, both of Columbia, for 
appellant. 
Richard E. Broome, of Columbia, for respondent. 


T. S. SEASE, Acting Associate Justice.—This action is one for the 
breach of an alleged contract to extend the time for the payment of a 
promissory note executed by respondent to appellant, and for the result- 
ing damage allegedly suffered by reason of the filing of the assignment 
of wages executed and delivered by respondent to secure the payment 
of the promissory note. 

The case was tried before the Honorable A. W. Holman and a jury, 
resulting in a verdict in favor of the respondent for $1,500 actual 
damages. Thereafter a motion for a new trial was noted and argued. 
Judge Holman granted a new trial unless the respondent should remit 
the sum of $1,000 upon the record, the respondent remitted the required 
sum. This appeal is from the judgment in favor of the respondent in 
the sum of $500. 

The appellant questions the judgment by eight exceptions. It is 
unnecessary to set out the exceptions, it will suffice to state that they 
raise two legal questions which are determinative of this appeal. They 
are: (1) Is the contract sued upon supported by a valid, legal considera- 
tion? (2) Was any competent, relevant testimony offered to prove that 
the contract sued upon was supported by a legal, valid consideration ? 
If the answer to the foregoing questions be in the affirmative, the judg- 
ment of the lower Court should be affirmed. If the questions be answered 
in the negative, the trial Judge erred in overruling appellant’s motion 
for a nonsuit and direction of a verdict in its favor, and the judgment 
of the lower Court should be reversed and the case remanded to the 
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lower Court with direction that judgment be entered for the appellant 
under rule 27 of this Court. 

It is elemental, and requires no citation of authority for the proposi- 
tion that before a party can recover from the breach of a contract, that 
he must allege and prove by competent, relevant testimony each one 
of the material elements of the contract sued on. 

It has been the established law of South Carolina since the com- 
mencement of its jurisprudence that a contract is an agreement on 
sufficient consideration, to do or not to do a particular thing. Therefore, 
the consideration is one of the vital elements of a valid binding contract, 
and no contract is complete without a valid, legal consideration. 

Is the alleged contract here sued upon supported by a valid legal 
consideration ? 

The complaint, after alleging the execution and delivery of the 
promissory note by the respondent and the execution and delivery of 
the assignment of wages, then goes on to allege that respondent became 
delinquent in the payment of the promissory note (it was payable in 
twelve equal monthly installments), and: further that the respondent 
‘‘feeling that the assignment above referred to might be presented to 
his employer, went to the defendant’s office for the purpose of making 
arrangements to have some one else pay up the entire amount then owing 
to defendant in order to prevent the possibility of the filing of said 
assignment, and at which time the defendant through its servant, agent 
and employee, Fred C. Patterson, who was also president of said corpora- 
tion, acting within the regular scope and authority of his employment 
as such agent, servant and employee and as president of said defendant, 
told plaintiff to go ahead and not worry about the two monthly payments 
of Twelve ($12.00) Dollars each, which were in arrears on his promissory 
note at that time, that he could catch up the two payments some time 
before the last payment was due and payable thereon.”’ 

The foregoing quotation from the complaint states all of the facts 
which might be taken to show the contract upon which respondent seeks 
to recover. 

It is unquestionably true that the respondent was legally obligated 
from the date of the execution and delivery of the note and assignment 
to pay the note according to its terms. The respondent only alleges that 
the appellant through its president told him not to worry, that he could 
catch up the payments then in arrears ‘‘some time before the last pay- 
ment was due and payable.’’ The respondent did not allege that he 
agreed to catch up the payment in arrears. 

The complaint only alleges that respondent agreed to do something 
that he was legally bound to do. The proof offered by respondent only 
tends to show that the respondent agreed to do that which he was already 
legally bound to do. Is an agreement to do that which one is already 
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legally bound to do sufficient consideration to support a new agreement? 

The authorities from this and other jurisdictions are unanimous in 
holding that such an agreement is not sufficient to support a new contract. 
See 12 Am. Jur. No. 88 (and note 17) Page 582; 17 Corpus Juris 
Secundum, Contracts, § 112, page 466; American Law Institute’s Re- 
statement of the Law, Contracts, Chapter 3, No. 76, pages 82-86. . 

In Blair v. Howard, 144 Fla. 421, 198 So. 80, 81, a case which involved 
the foreclosure of a real estate mortgage, the defendant pleaded an 
extension of the maturity date of the note. The answer alleged that the 
plaintiff agreed to extend the maturity date of the note if defendant 
would pay the past due interest and taxes and that he had paid the past 
due interest and taxes, as agreed. The Supreme Court of Florida 
reversed the judgment of the lower Court, and decided that there was 
no proof of a contract, which was binding to extend the time of payment 
of the obligation which was the subject matter of the suit. In the course 
of its opinion the Court quoted with approval the following rule: ‘‘ ‘and 
it is not a sufficient consideration for an agreement to extend the time 
of payment that the debtor promises to do anything which he is legally 
bound to do.’ Citing 21 R. C. L. 12.”’ c 

The Kentucky Supreme Court in Pool v. First Nat. Bank of Prince- 
ton, 287 Ky. 684, 155 S. W. 2d 4, 5, applied the same rule; the following 
is taken from the opinion in that case: ‘‘This action was instituted by 
appellee to collect interest on these notes from October 6, 1933, to the 
dates that the principals of said notes were retired, the interest prior 
to October 6, 1933, having been paid by the debtors. Appellants by 
answer alleged that during the depression of 1933 and subsequent years, 
the bank allowed many persons, including both appellants, to renew their 
notes without collecting interest thereon in pursuance of a policy adopted 
by the board of directors which was approved by the state banking 
commissioner and the Comptroller of Currency of the United States; 
and that it was agreed between appellants and the board of directors 
that no interest was to be charged after October 1933. This agreement 
was denied by the bank and much proof was introduced on both sides 
of the question, none of which we deemed to be material for the following 
reasons: The original contracts between the Pools and the bank, 
evidenced by notes executed by the Pools and accepted by the bank, 
recited that interest was to be paid from the date of maturity of the 
respective notes. The subsequent renewals of these obligations did not 
constitute new contracts but merely extended the due date of the 
original contracts; and if the bank had agreed, as is contended by 
appellants, to the extension of time for the payment of the obligations 
without payment of interest, the agreement was without consideration 
and unenforceable.’’ 

The language of the U. S. District Court of Maryland sets forth 
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the rule in very positive terms in United States v. Lange, D. C., 35 
F. Supp. 17, 19: ‘‘The rule in Maryland, which is the law generally, is 
that a promise to do, or actually doing, no more than that which a party 
to a contract is already under legal obligation to do, is not a valid 
consideration to support the promise of the other party to the contract 
to pay additional compensation for such performance. In other words 
a promise by one party to a substituting contract to the opposite party 
to prevent a breach of the contract is without consideration. Or, stated 
in still another way, where the promise of the one is no more than a 
repetition of a subsisting legal promise, there can be no consideration 
for the promise of the other party and there is no warrant for inferring 
that the parties have voluntarily rescinded or modified their contract.’’ 

This court has applied the same rule in Nesbitt v. Louisville, C. & 
C. R. Co., 2 Speers 697, which decision was followed in Coleock & Co. v. 
Louisville, C. & C. R. Co., 1 Strob. 329, 12 S. C, L. 141. 

For other decisions supporting this rule, see United States F. & G. Co. 
v. Crais, 13 La. App. 691, 127 So. 414; Eastman v. Miller, 113 Iowa 404, 
85 N. W. 635; Schaadt v. Mutual Life Ins. Co. of New York, 2 Cal. App. 
715, 84 P. 249; MacDanz v. Northern States Power Co., 206 Minn. 510. 

When the pleadings and proof are considered in connection with 
the foregoing authorities it is clear that there was no legal or valid 
consideration to support the agreement sued upon, and therefore the 
trial Judge erred in refusing to grant appellant’s motions for a nonsuit 
and the direction of a verdict made upon the ground that the agreement 
sued upon was without consideration. 


Statutory Right of Internal Revenue Agent to 
Examine Bank Records 


Section 3614 (a) of the Internal Revenue Code provides: 


‘‘The Commissioner, for the purpose of ascertaining the correctness 
of any return or for the purpose of making a return where none has 
been made, is authorized, by any officer or employee of the Bureau of 
Internal Revenue, including the field service, designated by him for that 
purpose, to examine any books, papers, records, or memoranda bearing 
upon the matters required to be included in the return, and may require 
the attendance of the person rendering the return or of any officer or 
employee of such person, or the attendance of any other person having 
knowledge in the premises, and may take his testimony with reference 
to the matter required by law to be included in such return, with power 
to administer oaths to such person or persons.’’ 


The Bureau of Internal Revenue has held that it is not necessary for 
an internal revenue agent to have a written authorization from the Com- 
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missioner of Internal Revenue specifying the bank and customer’s ac- 
count which he wishes to examine. I, T. 1658, II-1 C. B. 216 (1923). Such 
agent’s pocket warrant is sufficient authorization. I. T, 2078, III-2 C.B. 
351 (1924). A bank is entitled, however, to satisfy itself in a reasonable 
manner as to the official character and authority of the agent. O.D. 
609, 3 C. B. 371. (1920). 

In U.S. v. National Bank of Mobile, 295 Fed. 142, D. C., S. D., Ala. 
(1924) the bank, relying upon the Fourth Amendment to the Constitu- 
tion of the United States, refused to produce its books for inspection 
by an agent in connection with his examination of an income tax return 
of a depositor. Pointing out that the Fourth Amendment dealt only 
with the unreasonable search and seizure of the records of an accused 
and not to the records of a third party, such as a bank, the Court ordered 
the books produced for inspection. This order was affirmed by the 
Supreme Court, 267 U.S. 576. <A similar order was entered by the 
District Court for the State of Washington in U. S. v. The Seattle 
National Bank, 17 A, F. T. R. 998 (1926) with the understanding that 
the production of the records requested would not ‘‘impose a very great 
expense, hardship or inconvenience upon the bank.’’ 

In Cooley v. Bergin, 27 F. (2d) 930, D. C., Mass, (1928) the tax- 
payer, himself, applied for an order to restrain a bank from opening 
its records to an agent. The Court held that a summons by an agent 
to a bank to produce a record of all the deposits and withdrawals of a 
depositor for the period covered by a tax return does not exceed the 
authority conferred by law, but does not compel the bank to furnish 
evidence immaterial to or outside the limits of a proper examination 
of the return. This case was followed in ‘‘In re Upham’s Income Tax,’’ 
18 F. Supp. 737, D. C., 8. D., N. Y. (1937), where a taxpayer’s executrix 
sought a similar order against the production of a bank’s records on 
the ground that all the decedent’s income tax returns had theretofore been 
audited by the Bureau, and that the Statute of Limitations had already 
run against additional assessments for the years concerned. The agent 
had requested a complete statement of the decedent’s account from 
1916 to 1933 on the ground that information in his possession indicated 
that the returns made may have been fraudulent. 

From the foregoing, it is apparent that a bank is required by law 
to supply a revenue agent with any data it has that is pertinent to an 
examination of an income tax return and, moreover, that such data 
be made available to the agent without his being required to submit a 
written demand therefor. If his oral request is denied, he will only 
return with a written authorization, which will be enforced by the local 
United States District Court. It would, therefore, seem appropriate 
in the average case to grant the agent’s oral request, and to demand a 
written order only in a very unusual situation. 
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LEGAL QUERIES AND ANSWERS 


Bailment 


Q. Is it within the power of a national bank to accept the custody 
of a valuable violin from one of its depositors without charge? 

A. No. It is not within the power of a national bank to accept 
gratuitous bailment of property. Consequently, the bank will not be 
responsible for the act of one of its officers which resulted in the destruc- 
tion of the violin. Rodgers v. First National Bank, Texas, 68 S. W. 
Rep. (2d) 371. 51B.L. J. 456. § 1077 B. L. J. Digest. 


Indorsement 


Q. What is the effect of an indorsement by an infant or corporation? 
A. The indorsement or assignment of the instrument by a corpora- 
tion or by an infant passes the property therein, notwithstanding that 


from want of capacity the corporation or infant may incur no liability 
thereon. N. I. L., See, 22. 


Safe Deposit Box 


Q. Is a bank liable to a customer for property stolen from a safe 
deposit box ? 

A. No. A bank, which rents a safe deposit box to a customer, is not 
an insurer of the safety of the securities or other valuable property which 
the customer places in the box. The mere fact that bonds are stolen 
from the box does not make the bank liable. The bank is liable only 
where it can be shown that it has been negligent. Rosendahl v. Lemki 
Valley Bank, Ida., 251 Pac, Rep. 298. 44 B.L.J.170. § 1350 B. L. J. 
Digest. 

Undisclosed Principal 


Q. May the holder of a promissory note bring an action on the note 
against an undisclosed principal whose signature does not appear thereon? 

A. No. The remedy against an undisclosed principal, who is not 
liable on an instrument not containing his name, is to disregard: the 
liability on the instrument and to maintain a separate suit to recover 
the original consideration received by him. Lady v. Thomas, Cal., 
102 Pac. Rep. (2d) 396. 57 B.L. J. 685. § 58 B. L. J. Digest. 


Editor’s Note: Answers to questions may not be applicable to all jurisdictions. 
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Judicial Crends 


Digest of Decisions on “ Holder in Due Course; 
Holder Must Take for Value” 


Where the payee of a draft indorses it to a bank for value and the 
drawer stops payment on the draft, the bank will be permitted to 
enforce it against the drawer. Bank of California v. Young, Ore., 260 
Pac. Rep. 227. 45 B. L. J. 228. 


The purchaser of a note, who pays for it with his own note, is a 
holder in due course. Greenwood v. Lowe, 7 La. Ann. 197. 37 B. L. J. 520. 


A note made by the defendant was indorsed by the payee in blank 
and delivered to the plaintiff company before maturity in part payment 
of a prior note of his held by the company. The plaintiff had no 
knowledge of any defect or infirmity in the note so delivered to it, or 
of any equitable defense existing between the maker and the payee. It 
was held that the plaintiff was a holder for value and entitled to enforce 
the note against the maker. Allied Furrier’s Corporation v. Lisker, 
Mass., 138 N. E. Rep. 571. 40 B. L. J. 417. 


A tractor company drew a draft on the defendant for $2,500 for 
two tractors to be thereafter delivered. The defendant accepted the 
draft. Thereafter, and before maturity, it was negotiated by a bank 
to the plaintiff. The bank deducted the amount of the draft from the 
plaintiff’s balance on deposit with it. It was held that this constituted 
the plaintiff a purchaser for value. Farmers’ & Merchants’ Bank v. 
Nissen, 8. D., 190 N. W. Rep. 1014. 40 B. L. J. 108. 


Where negotiable promissory notes, pledged to an innocent holder to 
secure a pre-existing debt due from the payee to the pledgee, are subject 
to equitable defenses as between the maker and payee, and are of a 
greater amount than the pre-existing debt, the recovery of the pledgee 
against the maker is limited to the amount of the pre-existing debt. 
Farmers’ State Bank v. Blevins, 46 Kan. 536, 26 Pac. Rep. 1044. 
5 B. L. J. 146. (To be continued) 
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INVESTMENT AND FINANCE 
Edited by OSCAR LASDON 


Fourth War Loan 


$14 billion goal has been set 
A for the Treasury’s Fourth 
War Loan Drive, which is sched- 
uled to start on January 18. Par- 
ticipation by individual, institu- 
tional and corporate investors 
will be reemphasized, while com- 
mercial bank subscriptions will be 
strictly limited. 

Results of sales to savings in- 
stitutions will remain unreported 
during the first two weeks of the 
drive. Such sales will not be an- 
nounced until February 1, as 
Treasury officials feel that an- 
nouncement of large institutional 
purchases lulls the average citizen 
into a false sense of security and 
contributes to a let-down of in- 
dividual effort. 

The Fourth War Loan Drive is 
to terminate on February 15 and 
it is hoped that individual pur- 
chases will reach a goal of $5.5 
billion. Institutional sources are 
expected to subscribe for a total 
of $8.5 billion of Government obli- 
gations. 

Although commercial banks are 
not to be permitted unrestricted 
participation in the drive, they 
will be allowed to make a “limited 
investment” of their time deposits. 
Such investment will be restricted 
to the purchase of the 214 per 
cent bonds of 1965-70 and the 214 


per cent bonds of 1956-59. In 
many communities, commercial 
banks accept a large volume of 
time deposits and perform func- 
tions identical with those of sav- 
ings institutions. It is on this 
basis that the Treasury allows 
them to participate. 

Securities to be sold under the 
direction of the War Finance Com- 
mittee will include: 


Series E, F & G Savings bonds. 

Series C Savings notes. 

21% per cent bonds of 1965-70. 

214 per cent bonds of 1956-59 
(a new issue). 

7/8 per cent certificates of in- 
debtedness. 


In connection with the 2143s, 
1965-70, commercial banks will not 
be permitted to own these bonds 
until February 1, 1954—limited 
investment of time deposits ex- 
cepted. Similarly, time deposit 
investment excepted, commercial 
banks will not be permitted to pur- 
chase the 214s of 1956-59 before 
September 15, 1946. Such restric- 
tions, however, apply only to com- 
mercial banks which will be specifi- 
cally classified—for purposes of 
this drive—as banks accepting de- 
mand deposits. 


The Treasury apparently wants 
the country banks to become more 


fully invested in Government 
bonds, and evidence of this desire 
is furnished in the terms under 
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which subscription to the long- 
term issues is permitted. 

Commercial banks are asked not 
to purchase certificates of indebt- 
edness until after February 15, 
and the Treasury additionally re- 
quests, for the drive’s duration, 
that the market refrain from trad- 
ing in the negotiable securities 
being offered. 

All banking institutions are 
asked to discourage speculative 
loans for purchase of Government 
issues. This reflects the desire of 


the Treasury to sell as many bonds 
as possible without using commer- 
cial bank credit. Of course, where 
permanent investment will be facil- 
itated, the Treasury does favor 
the granting of loans with which 
to purchase Government bonds. 


Redeemable Bonds 


Much controversy has raged 
over the advisability of issuing 
large amounts of War Savings 
Bonds which are subject to re- 
demption on relatively short notice 
at the option of the owner. Op- 
ponents of this method of financ- 
ing point out that the Government 
is building up a continually ex- 
panding demand liability—and one 
which may prove somewhat diffi- 
cult at some future date. 

Of particular interest, there- 
fore, are the remarks of Edward 
B. Hall, assistant to the Secretary 
of the Treasury. Speaking before 
the Investment Bankers Associa- 
tion, Mr. Hall offered the follow- 
ing arguments in rebuttal. 

First, Savings Bonds now 
amount to about 15 per cent of 


THE BANKING LAW JOURNAL 


the interest bearing debt. When 
such a portion of the debt is wide- 
ly held by small savers, and when 
the terms of the obligation held 
by these small savers guarantee 
them against loss, we achieve a 
situation wherein there is “finan- 
cial calmness, confidence and peace 
of mind.” Here, Mr. Hall ob- 
serves, we have an influence similar 
in purpose and effect to that of 
the Federal Deposit Insurance 
Corporation. 

Another virtue of the redeem- 
able bond is that it will permit 
greater flexibility in interest rate 
policy in the post war period. For 
example, the Government will be 
under much less pressure to “sta- 
bilize” the market for its securi- 
ties and, accordingly will enjoy 
more freedom of action. Think of 
what might result if, as in the last 
war, negotiable bonds were sold to 
small investors in large amount. 
Against such a background, the 
Government might be under pres- 
sure to maintain the market for 
all high-grade securities—in order 
that small investors could be pro- 
tected against loss. But where 
small investors are separately pro- 
vided for by means of redeemable 
securities, postwar decisions with 
respect to appropriate interest 
rates on general market securities 
may be made with less restraint 
than might otherwise be the case. 

Consider the objection that the 
redemption privilege inherent in 
Savings Bonds may impel their 
owners to cash them, and con- 
tribute to postwar inflation—using 
the proceeds for the purchase of 
goods before production has ex- 
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panded adequately. Such a danger, 
maintained Mr. Hall, would be 
equally as great in the case of 
negotiable securities. From the 
owner’s standpoint at least, nego- 
tiable securities are just as liquid 
as those which may be redeemed 
at the holder’s option. Only un- 
certainty as to market price dis- 
tinguishes the negotiable security 
from the Savings Bond. 

An additional advantage which 
accrues to the Government is the 
greatly reduced interest cost, 


where the bond is held for only a 
short period of time; furthermore, 
the high interest rate for the re- 
maining period acts as an incen- 
tive which induces the investor to 
continue holding the bond. 


Interest Rates 


Tightening in interest rates 
does not appear likely, according 
to Stephen M. Foster, Economic 
Advisor to the New York Life In- 
surance Company. Lack of com- 
pelling or convincing reasons for 
expecting higher rates are cited in 
support of this contention. 

Dr. Foster states that two im- 
portant factors have been com- 
monly regarded as_ influencing 
money rates. First, there is the 
volume of excess reserves. Large 
excess reserves are taken as an in- 
dication that money is going beg- 
ging while small reserves are gen- 
erally believed to reflect the fact 
that money is in good demand 
relative to the supply. In the 
former case, interest rates are sup- 
posed to be low, in constrast with 
the latter instance. 

Second important factor in de- 


1119 


termining the level of interest 
rates is the demand for money, or 
the amount being borrowed. In 
this connection, heavy borrowing 
tends to raise the rates in locali- 
ties where the borrowing takes 
place; light borrowing allows in- 
terest rates to gravitate to lower 
levels. 

But look at what has happened 
during the past few years, says 
Dr. Foster. A preview of the de- 
velopments which occurred during 
this period would have led the ob- 
server to forecast higher rates. 
For example, excess commercial 
bank reserves declined from about 
$7 billion to not much more than 
$1 billion. And during the past 
twelve months alone, the Federal 
Government has borrowed over $70 
billion of new money. However, 
the odd part of this situation is 
that nothing more than an almost 
negligible increase in short-term 
rates has occurred, while long- 
term rates have declined slightly.. 

To Dr. Foster, this perform- 
ance may be attributed to some 
other force of great magnitude. 
This force he concludes, is the tre- 
mendous increase in the volume of 
bank deposits and money in circu- 
lation. Interest rates have been 
prevented from rising by the pres- 
sure of the tremendous balances in 
the hands of the public—balances 
which eventually seek investment. 

Even though the Government 
and business will both be in the 
market for new money after the 
war, Dr. Foster declares, it is by 
no means clear that total demand 
will exert as much pressure on 
available supplies of investable 
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funds as has recently been wit- 
nessed. And even if such pressure 
develops, it is even less clear that 
it will last for more than a brief 
period. 

Dr. Foster recalls the great mis- 
take that institutional investors 
made during the ’30s. Continually 
hoping that interest rates would 
start to rise once more, they re- 
frained, year after year, from 
making long-term investments and 
passed up many investment oppor- 
tunities of an attractive nature. 

Dr. Foster does not feel that 
the advantage of present yield 
possibilities should be passed up 
by speculating for “more favor- 
able opportunities for the future” 
— opportunities which often do 
not materialize. 


Investment Banking 


According to John F. Fennelly, 
Executive Director of the Com- 
mittee for Economic Development, 
investment banking faces favor- 
able postwar prospects. Demand 
and supply factors are exception- 
ally favorable. 


Mr. Fennelly calls attention to 
the efforts being made to achieve, 
in the postwar period, an increase 
of 45 percent over the 1940 pro- 


duction level. And even if an in- 
crease of only 30 per cent in our 
national output of goods and serv- 
ices is attained, the demand for 
additional capital will be tremen- 
dous. Increased working capital 
will be needed in large amounts to 
handle the expanded volume of 
business. Also, additional fixed 
capital will be required, not only 
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for replacements deferred during 
the war, but also for an actual ex- 
pansion of plant capacities. 

The supply factor in the capital 
equation appears equally favor- 
able. Volume of individual sav- 
ings in the United States is esti- 
mated at $100 billion by the end 
of 1944. These large savings, the 
result of the gap between huge 
wartime income and the diminished 
volume of goods available for pur- 
chase, should result in a broad 
market for securities for many 
years after the war. In addition, 
Mr. Fennelly points out, corpo- 
rate savings have been so substan- 
tial that they will enable many 
companies to emerge with im- 
proved balance sheet positions and 
credit standing. Also, many states 
and municipalities have effected 
substantial reductions in outstand- 
ing debts during the war period, 
and will therefore be in an im- 
proved borrowing position at the 
close of the conflict. ; 

As to interest rates, and this 
opinion may be compared with Dr. 
Foster’s, Mr. Fennelly voices the 
belief that the supply of capital 
will be sufficiently large to hold 
long-term interest rates down to 
low levels for at least several years 
after the end of the war. However, 
a basic change in the trend of 
interest rates may subsequently 
be anticipated. Except for one 
notable interruption between 1926 
and 1929, Mr. Fennelly, observes, 
long-term interest rates have dis- 
played a secular downtrend since 
the spring of 1920. And if the 
present war is followed by a great 
period of industrial expansion, we 
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may witness a gradual rise com- 
parable to that which took place 
from 1903 to 1920. This secular 
change is not believed likely to 
start for several years; it may be 
so gradual that the trend may be- 
come apparent only after it has 
been under way for some time. 


Taxation 


Tax reforms, Mr. Fennelly 
hopes, will be directed primarily to 
the removal of existing intolerable 
burdens on business enterprise. 
Over the past generation, many 
economists have focused their at- 
tention on achieving an equitable 
distribution of income and wealth. 
But now, comments Mr. Fennelly, 
they have suddenly been smitten 
by the obvious fact that the im- 
portant thing is the creation of 
wealth and provision for employ- 
ment. As a result, they have now 
come to accept conclusions which 
they would have regarded as high- 
ly reactionary a few years ago. 
And from this changed psychol- 
ogy, he anticipates, it is logical to 
expect a strong pressure for re- 
duction of corporate income taxes 
and a shift in the tax burden from 
corporations to individuals. 


Railroad Earnings 


Railroad earnings in the post- 
war period should average con- 
siderably higher than those real- 
ized during the ’30s, according to 
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Dr. Jules I. Bogen, editor of the 
New York Journal of Commerce 
and an authority on rail invest- 
ments. However, a large part of 
these earnings will be used for debt 
retirement, improvements to prop- 
erty and acquisition of rolling 
stock. 

Addressing the New York So- 
ciety of Security Analysts, Dr. 
Bogen stated that the anticipated 
higher level of industrial produc- 
tion after the war should bring 
railway ton-mileage back to the 
level established in 1929. Even 
after allowing for the reduction in 
freight rates since 1929 and the 
permanent losses in passenger and 
express revenues, gross receipts of 
the nation’s carriers should ap- 
proximate $5 billion yearly. Op- 
erating expenses, based on such a 
volume of business, may be ex- 
pected to consume about $3.7 bil- 
lion—-because of higher wages and 
increased maintenance. After de- 
ducting taxes, and about half 
a billion dollars in _ interest 
charges, approximately $350,000,- 
000 would remain as net income. 

On the basis of such prospects, 
observes Dr. Bogen, investors are 
justified in adopting a selective 
attitude toward railroad securi- 
ties. Senior debt securities in a 
protected position should be fa- 
vored. Investment in rail equities 
should be restricted to those situ- 
ations where companies have made 
substantial progress in reducing 


fixed charges. 





THE BANKERS DIGEST 


Auditing 


A philosophical approach to 
auditing. A. Eugene Adams. Na- 
tional Auditgram. November, 
1943. P. 22. An auditor can 
never afford to compromise with 
his conscience even if it means his 
job. 

Audit and control of personal 
trust accounts. Louis R. Engel. 
National Auditgram. November, 
1943. P.17. A discussion of the 
auditor’s duties and responsibili- 
ties. 

Audit control in the smaller 
bank. J. B. Grieves. National 
Auditgram. November, 1943. 
P. 9. The problems of audit con- 
trol in smaller banks. 

Mutual objectives of a bank 
examiner and a bank auditor. 
Wallace H. McDaniel. National 
Auditgram. November, 1943. 
P. 5. A discussion of bank ex- 
aminations and the work of the 
auditor. 


Bank Crime 


Defalcations? Tell the F. B. I. 
John Edgar Hoover. Bankers 
Monthly. November, 1943. 
P. 489. Head of the F. B. I. urges 
bankers to be more vigilant in 
preventing the likelihood of 
temptation, and to report all 
cases promptly. 

Probable resumption of bank 
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burglaries after the war is seen by 
O. B. McClintock. Am. Banker. 
11/15/43. P. 2. After the war 
there will be an increasing demand 
for protective equipment. 


Bank Earnings 


Bankers roundtable on earn- 
ings. Southern Banker. November, 
1943. P. 18. Experience of va- 
rious banks in maintaining earn- 
ings under war conditions. 

How banks are maintaining 
earnings. Mid-Continent Banker. 
November, 1943. P. 15. What 
kind of service charges should 
banks have? What can be done 
about declining loans? 


Bank Operations 


A tested stockroom plan. A. C. 
Schlegel. Bankers Monthly. 
November, 1943. P. 490. De- 
scription of a method of keeping 
a stockroom in order which will 
be helpful to the officers of most 
banks. 

Buyers Guide. Bankers Month- 
ly. November, 1943. P. 509. 
List of manufacturers of bank 
equipment and their addresses. 

“Lord: send us more _ book- 
keepers!” John Y. _ Beaty. 
Bankers Monthly. November, 
1943. P. 487. The Lord helps 
those who think of ways to get the 
work done. 
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Schmink says bank should know 
costs of doing business. Am. 
Banker. 11/5/43. P. 1. All banks 
should know their costs and de- 
termining costs is not so difficult 
once the attempt is made, says W. 
B. Schmink, assistant cashier, Na- 
tional Shawmut Bank of Boston. 

Streamlined bank operations— 


a wartime necessity. O. B. Lovell. 
Mid-Western Banker. November, 


1943. P.'7. Suggestions from a’ 


man who has devised many meth- 
ods of cutting bank operations 
and increasing efficiency. 


Banks and the War 


Banks in war time. . William H. 
Kniffin. Am. Banker. 11/3/43. 
P. 5. A discussion of what banks 
are doing to aid the war effort. 

San Francisco newspaper makes 
survey of bank practices redeem- 
ing war bonds. Am. Banker. 
11/8/43. P.1. The San Fran- 
cisco News recently conducted a 
survey to see if it was hard to get 
cash for War Savings Bonds. It 
found that it was not. 


. 


Consumer Credit 


A. B. A. shows how to compute 
installment loan refunds. Am. 
' Banker. 11/12/43. P.3. A.B. A. 
to distribute a booklet compiled 
by its consumer credit department 
showing the principle and methods 
of computing refunds on install- 
ment loans and giving a handy 
schedule of refunds. 

A brief review of recent de- 
velopments in. the small loan 
controversy. L. L. Mohlke. Mid- 
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Western Banker. November, 1943. 
P. 11. A discussion of legislation 
affecting banks in the small loan 


field. 


Consumer Institute sees danger 
of post-war inflation from redemp- 
tion of war bonds. Am. Banker. 
11/10/43. P. 2. While large 
war-time savings can prevent in- 
flation during the war, they also 
increase the likelihood of post- 
war inflation. 


Christmas Clubs 


Christmas clubs total $420,000,- 
000. Am. Banker. 11/13/43. 
P. 1. Four hundred and twenty 
million dollars will be distributed 
to about 7,500,000 Christmas 
Club members by 4,800 banking 
and savings institutions and other 


organizations starting November 
29. 


Country Banking 


“Action and results”—country 
bank goal. J. E. Drew. Banking. 
November, 1943. P. 47. Work 
of the A. B. A.’s Commission on 
Country Bank Operations. 


Merchandising country bank 
services. Banking. November, 
1943. P.52. Items showing how 
country banks are extending their 
services. 


Credit 


Credit phases of small business. 
J. Stanley Thomas. Credit and 
Financial Management. Novem- 
ber, 1943. P. 22. What will be 
small retailers’ status after war? 
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Deposits 


Ownership of bank deposits. 
Federal Reserve Bulletin. October, 
1943. P. 917. A statistical study 
of the present ownership of bank 
deposits as the basis for future 
banking and fiscal policies. 


Exchange Charges 


Clearing house absorption of 
exchange fees barred. Am. Banker. 
11/13/48. P.1. The Federal 
Reserve has warned that clearing 
houses may not elect to absorb ex- 
change charges, since their ab- 
sorption is a violation of Regula- 
tion Q. 


Federal Reserve Index 


Revision of industrial produc- 
tion index. Federal Reserve Bul- 
letin. October, 1943. P. 940. A 
discussion of the revised index of 
industrial production. 


Government Competition 


A. B. A. statement on PCAs 
urges return of capital. Am. 
Banker. 11/15/43. P.1. Sug- 
gestions for change in Government 
policies toward the Production 
Credit Associations so that they 
will be self-supporting, as intend- 
ed by Congress, and cease to 
compete unfairly with banks by 
reason of Federal subsidy, are 
contained in a statement issued by 
the A. B. A. 


Federal competitive lending. 
Edmund W. ‘Thomas. Penn. 
Bankers Assn. Protective Bulletin. 


11/8/43. P. 3. “Banks simply 
can’t meet, much less beat, that 
kind of competition no matter how 
aggressive they may be. They 
will only break their necks trying 
it.” 

Lossful operation of PCAs sum- 
marized in committee booklet. Am. 
Banker. 11/19/43. P. 5. A 
majority of the Government’s 
Production Credit Corporations 
are “operating at a loss,” despite 
indirect Government subsidies ac- 
cording to a booklet released by 
the Citizens National Committee 
on Non-Defense Expenditures. 


Inflation 


The money flood: what it is do- 
ing to you and what you can do 
about it. Samuel B. Pettengill. 
Mid-Continent Banker. November, 
1943. P.11. A discussion of in- 
flation. 


Insurance 


A. B. A. announces $2,000,000 
more bank insurance cost cut. Am. 
Banker. 11/4/43. P.1. Insur- 
ance and Protective Committee of 
the A. B. A. has obtained a new 
reduction in premium costs for ° 
bankers’ blanket bonds. 


Will government destroy insur- 
ance companies? George W. 
Grupp. Southwestern Banking & 
Industry. October, 1943. P. 8. 
Already the biggest underwriter 
of insurance in the world but re- 
formers want it to expand to take 
in the whole field. 
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Invasion Currency 


Invasion currency. Herbert 
Bratter. Banking. November, 
1943. P. 28. A discussion of the 
paper currency used by United 
States forces in occupied coun- 
tries. 


Investments 


Bank survey now of depositors’ 
plans seen basis of sound and 
profitable bond account policy. 
Am. Banker. 11/4/43. P.3. A 
discussion of wartime bank bond 
policy and advocating a survey 
of local conditions. 


The bank’s bond account. 
Ralph R. Fairchild. Mid-Western 
Banker. November, 1943. P. 10. 
A discussion of investment advi- 
sers and how they should be 
selected. 


Mortgages 


Mortgages written by banks 
20% ahead of last year. Am. 
Banker. 11/13/43. P. 1. Banks 
and trust companies wrote nearly 
161,000 mortgages of $20,000 or 
less to the amount of $545,777,- 
000 during the January-Septem- 
ber period, a gain of 20% over the 
same period last year. 


New Business 


New business from war workers. 
Matthew Cushing. Banking. No- 
vember, 1943. P.31. One bank’s 
experience in a boom war industry 
community. 


We Must Know 
Foreign Languages 


. To do business with South 
America 


. To improve relations with 
our Allies 


. To prepare for peace- 

time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 65 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 
New Yorxk 


630 Fifth Ave. 
International Bldg., Rockefeller Center 
66 Court Street 

First Central Tower 
Baltimore Life Building 
140 Newbury St. 

30 North Michigan Avenue 
puvatsase 1631 Carew Tower 
Leader Building 

....David Whitney Building 
628 Nicollet Avenue 


CINCINNATI 
CLEVELAND.. 


Grant Building 

209 Post Street 
..Continental Building 
839 17st St. N : 


PITTSBURG 
San FRANcIsco... 


Personnel 


Changes in regulations affect 
bonus payments. Am. Banker. 
11/9/43. P. 4. If you are in 
doubt whether your bonus policy 
will meet approval of the super- 
visory authorities, better apply 
now. 

Continental Bank proposes re- 
tirement plan for employees. Am. 
Banker. 11/12/43. P. 3. Re- 
tirement and insurance plan to be 
voted upon by shareholders. 

Company newspapers for em- 
ployees in service. Harold F. 
Mayer. Executive Service Bul- 
letin. Metropolitan Life Insurance 
Company, New York. October, 
1943. P.1. A method for main- 
taining personal contacts. 
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48-hour week mandatory for 
banks soon in 31 more sections. 
Am. Banker. 11/6/43. P. 1. 
Banks in 31 important labor mar- 
ket areas will be forced to adopt 
a 48-hour week under recent WMC 
ruling. 


Interviews on the manpower 
problem. Charles R. Rosenberg, 
Jr. Burroughs Clearing House. 
November, 1943. P. 22. What 
Philadelphia banks are doing to 


solve their personnel problems. 


Law on re-employment of serv- 
ice men quoted to bankers. Am. 
Banker. 11/18/43. P.3. N.Y. 
State Bankers Ass’n advises banks 
to review Section 8-a of Selective 
Service and Training Act of 1940, 
as thousands of men are now being 
released from the armed forces. 


Must offer more than security 


to hold personnel. Am. Banker. 
11/5/43. P. 1. In the face of 
present conditions banks need not 
hope to hold their employees if all 
they offer is security says George 
T. Newhall, vice-president of the 
Manufacturers Trust Company of 
New York. 


19 Baltimore banks obtain 
WMC rating as locally needed. 
Am. Banker. 11/8/43. P. 1. 
Baltimore banks have been de- 
clared “locally needed” and will be 
given the same consideration as 
war plants. 


Rules governing bonuses defined 
by Commissioner of Internal Rev- 
enue. Am. Banker. 11/17/43. 
P. 5. Comprehensive rules relative 
to payment of bonuses, which are 
applicable in most cases have been 
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made public which avoid the need 
for formal application of ap- 
proval. 


Post-War 


Do we need a stabilization plan? 
Wilbert Ward. Credit and Fi- 
nancial Management. November, 
1943. P. 14. A foreign trade 
banker discusses various propo- 
sals for post-war stabilization. 

Fraser urges world money based 
in U. S.-British gold. Am. Banker. 
11/17/43. P. 1. Leon Fraser, 
president of the First National 
Bank of New York says he is 
skeptical of the two plans for a 
global international institution to 
stabilize currencies because they 
are “over-grandiose and over- 
simple at the same time.” 

Post-war banking. Bankers 
Magazine. London. October, 
1943. P. 199. <A discussion of 
British post-war banking develop- 
ments. 

Post-war influence affecting the 
ownership of property. Paul F. 
Cadman. Trust Bulletin. Octo- 
ber, 1943. P.'7. The war must 
be paid for by work and thrift. 

V-Day bank credit. John H. 
Lucas. Burroughs Clearing House. 
November, 1943. P. 13. One pro- 
posal: guaranteed loans to small 
business on basis similar to FHA 
home modernization loans. 


Public Relations 


Boosting the bank and the com- 
munity. Henry J. Harding. Bur- 
roughs Clearing House. Novem- 
ber, 1943. P.16. Describing the 
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workings of a well-rounded pro- 
gram of community promotion, 
sponsored by the writer’s bank. 

How banks can hold and develop 
public opinion. James W. Irwin. 
Mid-Western Banker. November, 
1943. P. 13. An “outsider’s” sug- 
gestions on how banking can gain 
and retain public approval. 


Ration Banking 


How to lose on ration reports. 
Mary B. Leach. Banking. No- 
vember, 1943. P. 46. How to 
make out “Public Voucher for Ra- 
tion Banking.” 


Safe Deposit 


Boston bank uses dividend 
record book to aid in rental of 
safe deposit boxes. Am. Banker. 
11/18/43. P. 5. Use of a pre- 
mium helps to promote rental of 
safe deposit boxes. 

Safe deposit companies face real 
problem in servicing modern ac- 
counts. Am. Banker. 11/8/43. 
P. 1. George J. Keevil discusses 
the problems and hazards of safe 
deposit operation. 


Savings 

Future value of savings key on 
inflation. Am. Banker. 11/12/43. 
P. 1. Public confidence in the 
future value of their savings is a 
major key to the question of in- 
flation says Dr. W. Randolph 
Burgess, vice-chairman of the Na- 
tional City Bank of New York. 


People report desire to save but 
need aid. Am. Banker. 11/3/48. 
P. 1. Results of an Elmo Roper 


BANKS 


and 


CONSUMER 
CREDIT 


By TOM E. SAVAGE 


1. In view of the present cur- 
tailment in Consumer Credit out- 
standings being brought about as 
a@ result of Federal Reserve Regu- 
lation W, should the banks plan 
to contract the functional scope, 
as well as the volume of their 
operations in this field, or should 
they plan to “encroach further,” 
as it is sometimes mistakenly put, 
beyond the fringers of the field in 
which they have already estab- 
lished themselves? 

2. Do the banks have a satis- 
factory legal basis for their pres- 
ent and potential operations in 
this field? 

38. Do the methods used by 
banks in expressing their charges 
to consumers, on business of this 
type, conform to enlightened con- 
sumer standards? 


A 49-page article reprinted 
from the Bankers Magazine. 
Price $1.00 


BANKERS PUBLISHING CO. 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 


survey of people’s attitude towards 
saving. 

Survivorship accounts 
source of ill-will for banks. Am. 
Banker. 11/6/43. P. 1. Most 
depositors who have joint survi- 
vorship accounts in Maine “labor 
under an illusion as to the effect 
of the course they are pursuing,” 
the results of which breed ill-will 
for banks says Fred F. Lawrence, 
treasurer of the Maine Savings 
Bank of Portland. 


seen 
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The future of savings. Elliott 
V. Bell. Association News Bulle- 
tin. 11/5/43. P.1. Appeal of 
the savings bank to the public 
seems to be regaining some of its 
old force. 


Service Charges 


The why of service charges. 
John Kinneman, Jr. Banking. No- 
vember, 1943. P. 29. The serv- 
ice charge is the bank’s testing 
ground for a bank’s customer re- 
lations. 


Taxes 


The problem of new taxes. Na- 
tional City Bank of New York 
Letter. November, 1943. P. 124. 
A discussion of our present tax 


policy. 


Trust Departments 


A bank president looks at his 
trust department and trust com- 
mittee. Evans Woollen, Jr. Trust 


Bulletin. October, 1943. P. 20. 
A discussion of the relations be- 
tween the general administration 
of a bank and the trust depart- 
ment. 


A fresh look at smaller trust 
institutions. John E. Kirk. Trusts 
and Estates. November, 1943. 
P. 455. A discussion of the prob- 
lems of the smaller trust depart- 
ment. 


Conserving trust estates. Allen 
M. Stearne. Trusts and Estates. 
November, 1943. P. 461. Corpo- 
rate trusteeship as viewed from 
the bench. 
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Uses and limitations of common 
trust funds. Louis E. Headley. 
Trusts and Estates. November, 
1943. P. 465. <A discussion of 
some of the problems involved — 
both legal and administrative. 


Reports Chicago banks as aim- 
ing at more corporate trust busi- 
ness. Am. Banker. 11/22/43. 
P. 1. Summary of local news- 
paper story that Chicago banks 
are waging an aggressive battle to 
obtain more of the corporate trust 
business which has gone to New 
York banks. 


“Shop talk” on trust invest- 
ments. Trust Bulletin. October, 
1943. P.24. A review of some of 
the important considerations in in- 
vestment procedure. 

Trends in estate planning. 
Henry S. Koster. Trusts and Es- 
tates. November, 1943. P. 445. 
A discussion of some recent trends. 


Trust department fees and 
costs. Henry A. Theis. Trust 
Bulletin. October, 1943. P. 3. A 
discussion of fundamental prob- 
lems in making the trust depart- 
ment profitable. 


War Contract 
Termination 


War contract termination set- 
tlement problem. Am. Banker. 
11/19/43. P. 4. “The stake of 
the American banks in war con- 
tract termination is a real one, for 
the average war contractor and 
subcontractor is more often than 
not a bank customer also or will 
be after the war.” 
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War Production Loans 


Under ‘the heading “The Best 
Laid Plans of Mice and Men” the 
State-Planters Bank and Trust 
Company, Richmond, Va., adver- 
tises its line of credit facilities to 
those producing war goods. Text 
reads: 


“As Burns said ‘the best laid 
plans of mice and men’ often go 
awry. It could happen even in the 
best equipped of war plants — 
without Fighting Dollars to carry 
skillfully laid plans into execution. 
War has not altered the fact that 
there is no substitute for a good 
line of credit. 

“In the last two years State- 
Planters Bank & Trust Company 
has financed $70,000,000 worth 
of war production contracts, for 
parachutes, camouflage nets, tents, 
prefabricated houses, . barracks, 
airfields, military highways (at 
home and abroad) and many other 
necessities for our armed forces. 
We have many more dollars to en- 
list, and they are available to 
manufacturers, distributors, con- 
tractors, and sub-contractors who 
may need them now for war pro- 
duction and later for an expand- 
ing civilian market. 

“You will find in addition to 
moderate rates that a sympa- 
thetic, interested attitude toward 
your problems is inherent at State- 
Planters. Banks also are invited 
to supplement their legal limits 
with our lending facilities. 

“We will welcome the oppor- 
tunity to serve industry in our 
area and correspondent banks 
everywhere.” 


£ 


Does the 
phenomenal growth 


of savings 


= mean to you ? 
ESTTUMMUNUIUNUIUNNUUULULULUA ELUENT Bnet 


“Between the beginning of 1941 and the end 
of March, 1943, individuals, unincorporated 
businesses, nonfinancial corporations, and state 
and local governments increased their holdings 
of cash, bank deposits, and government securities 
and reduced their short-term indebtedness by 40 
billion dollars,” says Sumner H. Slichter. “Next 
to the spectacular increase in production, this 
rapid piling up of liquid assets is the most 
noteworthy economic development of the time.”’ 
As a framework of reference in consider- 
ing many postwar policies, he has analyzed 
this trend and its probable projection for 
the next three years, with conclusions of 
vital interest to you, in his new book. 


PRESENT SAVINGS 


AND 


POSTWAR MARKETS 


By SUMNER H. SLICHTER 


Lamont University ; 
Professor, Harvard University 


73 pages, 5% x 8, $1.00 


Here is a wholly independent and unbiased ap- 
proach to economic developments of tomorrow 
as they may affect business . . . your business. 
Professor Slichter examines in detail the un- 
precedented growth of savings, its present and 
probable future rate, the underlying factors, 
and the infiuence on many timely questions. 
What is the volume of savings likely to be 
when the transition to a peacetime basis 
begins to take place? 
Will these funds be an inflationary threat? 
Will they have any effect on reconversion 
financing? 
How will they affect the demand for goods? 
Is the extension of “controls” advisable? 
How will production and marketing policies 
be affected? 
These and many related questions may be ap- 
proached more rationally against the back- 
ground of careful, reasoned analysis given in 
this book. The author compiles a thorough and 
practical framework of figures. In addition he 
offers his own comments on the significant 
trends disclosed. 


ORDER A COPY FROM 


BANKERS PUBLISHING CO. 


465 Main Street 
Cambridge 42, Mass. 





Wartime Personnel Management 
By LESLIE K. CURRY 


Vice-President, Mercantile-Commerce Bank & Trust Company, St. Louis, Mo. 


In this article Mr. Curry explains how his bank organized a salary 
standardization and employe-rating program. It is reprinted in part 
from an article in the ‘*EXECUTIVES Service Bulletin’’ of the Metro- 
politan Life Insurance Company, New York. 


OME time ago we came to the 
realization that our personnel 
management problems could be 
minimized through a complete job 
classification and salary standard- 
ization program. After consider- 
able preliminary study, we decided 
to measure, classify, and evaluate 
all jobs below those of officers 
through the medium of a weighted 
point-rating system — which we 


believe to be best adapted to a 
bank. 


For this purpose, we developed 
a rating chart embracing 10 fac- 
tors, all or part of which we be- 
lieve are found in every bank job. 
These factors were listed along the 
vertical axis of the chart in the 
following order: 

Formal education, 
General Intelligence, 

Initiative, Effort, Responsibility, 
Personality, 

Leadership, Cooperation, Age. 

The factors then were weighted 
along the horizontal axis. For 
instance, with respect to educa- 
tion, we allowed one point rating 
for 10 years of formal school 
work, two points for 11 years, and 
so on up to 10 points for 16 years. 
In so far as experience is con- 
cerned, we began with one point 


Experience, 
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of rating for “Some Employee 
Experience,” and allowed 10 
points for 10 years or more ex- 
perience in bank jobs leading up 
to the one immediately under con- 
sideration, in addition to consider- 
able specialized experience in at 
least one general field. Such fac- 
tors as general intelligence and 
personality are, of course, difficult — 
to measure in the individual or in 
the job requirement, thus making 
it necessary to allow considerable 
latitude in determining points of 
rating for such qualities. In set- 
ting up personality requirements, 
we measured and assigned points 
of rating on the basis of the num- 
ber and types of contact which the 
person on the job would ordinarily 
experience. 


The Rating Chart 


With the rating chart thus de- 
veloped, we can next select a rep- 
resentative number of jobs from 
the lowest to the highest, and 
evaluate them according to the 
rating chart. As a result of this 
experience we were able to locate 
points of inconsistency in the 
chart. After the necessary cor- 
rections were made, the jobs in 
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the same group were rerated until 
we were satisfied that the progres- 
sion in points of rating from the 
lowest to the highest moved with 
a reasonable degree of uniformity. 

Following that step we plotted 
the points of rating assigned to 
the various jobs under experimen- 
tal ratings and the salaries paid. 
So doing, we were able to correlate 
points of rating with salaries being 
paid to the individuals doing those 
jobs, and found that we had a 
maximum variance of only 15 
cents a point as between the low- 
est, median, and highest rated 
jobs. 

Having satisfied ourselves that 
the rating chart was reasonably 
accurate, we began the formal 
measurement of every job in the 
bank. First, each job was rated 
by the department head, after 
which the employee or, if there 
happened to be a number doing a 
like job, a representative number of 
employees were interviewed by the 
personnel department, and points 
of rating were established as a re- 
sult of the information developed. 

It is interesting to note that, 
in many cases, the employees actu- 
ally saw their jobs at a lower total 
rating than did the department 
heads. In every case, however, 
the personnel department under- 
took to work out the variance 
with respect to any particular 
factor, when necessary talking 
with employees who had previously 
performed the tasks involved in 
the job. 

Finally, with points of rating 
agreed upon, it was but a short 
step to the establishment of salary 
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ranges, with the low, median, and 
high figures specifically set out. 
As a result of the job ratings and 
the establishment of salary ranges 
in line with the information de- 
veloped, many cases were discov- 
ered where employees were definite- 
ly underpaid or overpaid in rela- 
tion to the particular job to which 
they were assigned. By making 
a special study of these cases, it 
was possible to bring about the 
necessary promotions and trans- 
fers for correction. 


Measuring the Individual 


One of the most important 
things to be kept in mind in con- 
nection with any program of job 
classification and salary standard- 
ization is that it is the job, and 
not the employee, that-is being 
rated. This is particularly diffi- 
cult, because the job must be 
studied in terms of the individual 
doing the work. The measure- 
ment of the effectiveness of the 
individual is another problem, and 
this was met by developing a 
merit rating form covering these 
factors: 

Appearance of Personality, 
Initiative, Quality of Work, In- 
terest and Application, Effect on 
Co-workers, Quantity of Work, 
Ability to Handle Public, Ability 
to Supervise, Speed, Accuracy. 

These factors were weighted 
and numeric values assigned to 
gradations of each, so that it be- 
came possible to express numeri- 
cally any individual’s merit rat- 
ing. 

All jobs were classified and num- 
bered, using a numbering scheme 
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in which the first digit signified 
the division; the next two digits, 
the department; the next two, the 
job series; and the last, the rank 
within the series. For instance, 
the number 201144 would signi- 
fy Financial Division, Analysis De- 
partment, Clerical Series—Senior. 
Had the last number been “3,” 
it would have signified “Clerk— 
Full Grade,” or “2,” “Clerk— 
Junior.” Through the use of this 
numbering scheme, we were able 
immediately to group like jobs 
for salary or other comparison 
purposes. 

In conjunction with the job 
classification, merit rating, and 
salary standardization, we de- 
veloped a promotional chart, thus 
eliminating any possibility of 
“losing” individuals within the in- 
stitution. 

The entire program had the 
immediate effect of demonstrat- 
ing to the personnel that the man- 
agement was thinking in terms of 
them, and this, in conjunction 
with the fact that we have for 
years maintained a Group Life, 
Health, and Retirement Annuity 
program, had a tendency to stabi- 
lize employment. 

All of the old factors of con- 
sideration became somewhat con- 
fused with the advent of the Fair 
Labor Standards Act of 1938, 
even more so with the passage of 
the Selective Service Act in 1940; 
and the condition has become fur- 
ther accentuated since our actual 
entry into the war. Our bank, like 
practically all others, has main- 
tained a staff largely made up of 
men. In the very beginning of 
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the war effort, our losses to the 
armed forces were practically all 
from the junior levels, but more 
recently men in fairly high posi- 
tions have been entering service. 
At the same time, the loss of both 
ruen and women to defense indus- 
try has been quite heavy, as has 
the loss to non-defense industry, 
which is inevitably faced with the 
same personnel problems that we 
have. All of this, in addition io 
changing living conditions and 
occupational uncertainties, has 
made necessary an entirely new 
type of consideration. 

Much consideration was given 
to cost-of-living bonuses and other 
plans for extra compensation, but 
it was finally determined that our 
problem could best be solved 


through raising the maximum in 


every job range, making possible 
the payment of higher salaries 
to qualified and meritorious em- 
ployees. Job and employees stand- 
ards were not lowered, but a 
training program became neces- 
sary. 

At first we undertook to train 
all new employees along more or 
less formal lines. This was car- 
ried on for some time and was 
found to be reasonably effective, 
but extremely costly. In order 
to accomplish the same purpose, 
we selected one important depart- 
ment engaged in routine work, 
and so simplified the operation 
that any reasonably intelligent be- 
ginner could be given clerical 
training and, at the same time, 
could produce about 75 per cent 
of the volume ordinarily handled 
by trained employees. 





A 
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“Why shouldn’t I 
buy wt? 
I’ve got the 


money ! 7 


Sure you’ve got the money. So have lots of us. And 
yesterday it was all ours, to spend as we darn well 
pleased. But not today. Today it isn’t ours alone. 


“W hat do you mean, it isn’t mine?” 


It isn’t yours to spend as you like. None of us can 
spend as we like today. Not if we want prices to 
stay down. There’s more money today—less to 
buy. If we all start scrambling to buy everything 
in sight, prices can kite to hell-’n’-gone. 


“You think I can really keep 


prices down?” 


If you don’t, who will? Uncle Sam can’t do it 
alone. Every time you refuse to buy something 
you don’t need, you’re helping to keep prices down. 


“But I thought the government 


put a ceiling on prices.” 
You’re right. And it’s up to you to pay no more. 
If you do, you’re party to a black market deal. 
And that boosts prices—causes shortages. 


“Doesn't rationing take care 
of shortages?” 


Your ration coupons will—if you use them wisely. 
Don’t spend them unless you have to. Every 


coupon you don’t use today means that much 
more to share tomorrow. 


“Then what do you want me to 


do with my money?” 
Put it in the bank! Put it in life insurance! Pay 
off old debts! Buy War Bonds. Keep your dollars 
out of circulation. The government is helping — 
with taxes. 


“Now wait! How do taxes help 
keep prices down?” 


We've got to pay for this war sooner or later. It’s 
easier and cheaper to pay as we go—while we've 
got the extra money to doit. Every dollar put into 
taxes means a dollar less to boost prices. So... 


Use it up...Wear it out... Bee 
Make it do...Or do without xeep 
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"THIS YEAR, LET'S PAY THE BONUS 
in WAR BONDS 


Bae eI +> 


«and drive even harder on the pay-roll savings plan!” 


Make War Bonds the Christmas Order 
of the Day. Urge your workers to make 
their personal Christmas gifts in the 
form of War Bonds—and practice what 
you preach, yourself! Make this a 100% 
War Bond Christmas—to insure future 
Yuletides of peace and prosperity. 
aip your own posters to spread 
the “War Bonds for Christmas” story 
across your plant. Tell the story again 
and again on bulletin boards, in plant 
magazine, and pay envelope stuffers. 
But don’t forget your: basic, all-im- 
portant Pay-Roll Savings Plan. How’s 
it going? Perhaps it needs a bit of stok- 
ing-up right this very minute, to hold its 
full head of steam against the competi- 
tive demands of the holiday season. 


Well, you’re the man to stoke it! You 
can’t expect it to keep running indefi- 
nitely on last summer’s enthusiasm. See 
to it that your participation percentages, 
and your deduction percentages, both 
end up the year-at new levels. 

Every month,now your Pay-Roll Sav- 
ings ought to run well: ahead of the 
preceding month. For so many families 
that formerly depended on the earnings 
of a single worker, now enjoy the com- 
bined earnings of several. Such family 
incomes are doubled, trebled, even mul- 
tiplied many times. 

Now’s the time to turn as much as 
possible of these increased earnings into 
War Bonds—War Bonds for Christmas, 
and War Bonds the whole year ’round! 


GIVE THE PRESENT WITH A FUTURE—WAR BONDS! 
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